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May  it  please  the  Couet,  Gentlemen  of  the  Jury  : 

The  counsel  for  the  prisoners  have  presented  a  number  of 
points  on  which  they  have  asked  the  Court  to  instruct  you,  and 
as  the  ruling  of  the  Court  upon  these  points  will,  to  a  great  de¬ 
gree,  control  the  application  of  the  evidence  to  which  you  have 
listened  so  patiently  for  the  last  three  weeks,  nearly;  I  shall  first 
address  myself  to  the  Court  with  the  view  of  aiding,  as  far  as  is 
in  my  power,  to  a  proper  understanding  of  the  law  or  questions 
of  law  involved  in  these  points;  and  then  it  will  be  my  purpose 
to  address  myself,  specially,  to  you,  in  order  that  I  may,  if  pos¬ 
sible,  aid  you  in  the  application  of  the  evidence  to  the  law  or 
questions  involved  in  this  most  important  case. 

The  first  point,  if  the  Court  please,  in  which  the  counsel  for 
the  prisoners  ask  that  the  jury  be  instructed  is  as  follows : 

1.  Patrick  Hester,  one  of  the  defendants  in  this  case,  under 
the  testimony  of  the  witnesses,  is  upon  his  trial  charged  as  an 
accessory  before  the  fact,  and  he  is  not  charged  with  being  pres¬ 
ent  at  the  time  Rea  was  killed,  nor  is  he  charged  or  proved  to 
be  one  of  those  who  inflicted  injuries  from  which  Rea  died.’’ 

The  proposition,  as  stated,  leading  to  no  conclusion,  is  sub¬ 
stantially  correct.  It  is  perhaps  subject  simply  to  the  verbal 
criticism  that  Hester  is  charged  as  an  accessory  before  the  fact. 
He  is  charged  as  a  principal  under  the  provisions  of  the  act  of 
1860. 

2.  If  the  jury  believe  that  Daniel  Kelly  and  his  companions, 
if  he  had  any,  shot  and  killed  Alexander  W.  Rea,  that  does  not 
prove  any  criminal  act  on  the  part  of  Patrick  Hester,  one  of  the 
defendants  here;  and  unless  the  Commonwealth  has  established 
by  good  and  sufficient  evidence,  beyond  a  reasonable  doubt,  that 
Patrick  Hester,  one  of  the  defendants,  procured,  connived,  ad¬ 
vised,  aided,  and  abetted  the  killing  of  Rea  by  Daniel  Kelly  and 
others,  Patrick  Hester  must  be  acquitted.” 
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We  ask  your  Honor  to  unqualifiedly  affirm  that  proposition. 
We  assent  to  it. 

^‘3.  That  Daniel  Kelly  is  an  accomplice  in  the  killing  of  Al¬ 
exander  W.  Rea,  and,  as  such  accomplice,  he  is  regarded  as  an 
infamous  witness,  and  the  jury  would  not  be  justified  in  finding 
a  verdict  against  Patrick  Hester,  Patrick  Tullv,  and  Peter  Mc¬ 
Hugh,  or  any  or  either  of  them,  upon  the  testimony  of  Daniel 
Kelly,  unless  his  testimony  is  confirmed  in  such  material  parts 
as  connect  the  defendants  with  the  killing  of  Rea,  by  the  testi¬ 
mony  of  trustworthy  witnesses.’’ 

We  are  not  going  to  quarrel  with  the  proposition  contained  in 
this  point  as  a  practical  question.  As  a  question  of  law  I  deny 
the  correctness  of  the  proposition;  but  in  this  case,  as  in  all 
other  cases  in  which  I  have  been  engaged  along  with  Mr.  Rvan, 
for  over  a  year  past,  I  have  never  asked  a  conviction  on  the  pai;t 
of  the  Commonwealth  upon  the  testimony  of  an  accomplice  alone; 
but  I  concede  that  Daniel  Kelly,  under  the  circumstances  in 
which  he  appears  before  this  Court  and  jury,  ought  to  be  con¬ 
firmed,  and  ought  to  be  confirmed  to  such  an  extent  that  the  jury 
are  satisfied  from  the  confirmatory  evidence  that  the  defendants 
were  concerned  in  the  killing  of  Rea. 

^^4.  That  the  confirmation  of  the  testimony  of  Daniel  Kelly, 
an  accomplice,  in  such  subordinate  matters  alone  as  maybe  true, 
and  at  the  same  time  consistent  with  the  innocence  of  the  defend¬ 
ants,  is  not  such  a  confirmation  of  Kelly  as  will  justify  the  jury 
in  rendering  a  verdict  against  them.” 

We  cannot  agree  that  this  proposition  is  unqualifiedly  correct. 
It  is  not  true,  as  a  matter  of  law,  that  it  is  necessary  that  an 
accomplice  should  be  so  corroborated  by  additional  testimony, 
that  the  additional  testimony  is  inconsistent  with  the  innocence 
of  the  defendants,  because,  if  that  were  true,  then  there  would 
be  no  necessity  for  the  testimony  of  an  accomplice  at  all.  But, 
as  your  Honor  knows,  the  rule  authorizing  governments  to  call 
to  the  stand  an  accomplice  in  murder  or  any  crime,  grew  out  of 
the  necessity  of  public  justice.  It  was  because  criminals  might 
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often  escape,  unless  such  testimony  should  be  employed,  that  an 
accomplice  was  permitted  to  testify;  but,  under  the  controlling 
power  of  the  Courts,  it  became  a  rule  of  practice  of  the  Courts 
to  see  that  no  use  of  an  accomplice  should  be  so  abused  (if  it 
were  possible  to  cpply  such  a  term  to  the  Government),  that  an 
innocent  party  should  be  convicted,  and  hence  grew  up  a  ])ractice 
under  the  rule  of  law  that  an  accomplice  should  be  corroborated. 

5.  That  there  are  no  witnesses  in  this  case  who  have  testified 
to  any  facts  that  connect  Patrick  Hester,  Patrick  Tully,  and 
Peter  McHugh,  the  defendants,  or  either  of  them,  with  the  kill¬ 
ing  of  Kea,  except  Daniel  Kelly,  and  all  the  facts  testified  to  by 
other  witnesses  are  as  consistent  with  the  innocence  of  each  and 
every  one  of  the  defendants  as  with  their  guilt.’’ 

That  is  taking  the  question  of  fact  away  from  the  jury,  which 
your  Honor  will  not  undertake  to  do. 

^^6.  That  no  fact  or  circumstance  in  relation  to  the  killing  of 
Rea,  detailed  by  Daniel  Kelly,  and  unsupported  by  other  trust- 
worthv  witnesses  would  iustifv  the  iiirv  in  bring^ing  in  a  verdict 
against  either  Patrick  Tully  or  Peter  McHugh,  and  that  no 

o  *  o  *  _ 

independent  testimony  in  this  case  does  connect  either  Tally  or 
McHugh  with  the  killing  of  Rea.” 


That  is  also  taking  the  question  of  fact  away  from  the  jury, 
and  I  shall  endeavor  to  satisfy  the  jury  that  there  is  abundant 
testimony  in  this  case,  independent  of  the  testimony  of  Daniel 
Kellv,  that  does  connect  Patrick  Tullv  and  Peter  McHugh  with 
the  killing  of  Rea,  perhaps  not  to  the  same  extent  as  Hester, 
but  to  a  sufficient  extent  to  satisfy  the  jury  of  their  guilt. 

^^7.  That  if  the  jury  believe  the  testimony  of  Patrick  Fahey, 
Luke  Richardson,  John  Britt,  Dennis  McLanglilin,  l^eter 
Loobv,  and  Thomas  Casev,  then  the  testimonv  of  Daniel  Kellv 
on  the  material  part  of  the  case  is  entirely  overthrown,  and  there 
can  be  no  conviction  of  Patrick  Hester  in  the  case.” 

If  the  jury  were  to  believe,  unqualifiedly,  the  testimony  of 
Patrick  Fahey,  Luke  Richardson,  John  Britt,  Dennis  McLaugli- 
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lin,  and  Thomas  Casey,  while  it  may  materially  shake  the  evi¬ 
dence  of  Daniel  Kelly,  and  it  might  be  even  so  strong  as  to 
induce  this  jury  to  hesitate  whether  or  not  Kelly  had  not  sworn 
falsely,  yet  I  shall  endeavor  to  satisfy  this  jury  that  if  Daniel 
Kelly  were  eliminated  from  this  case,  if  he  were  unknown  as  a 
witness,  if  he  had  never  taken  the  witness  stand,  still  there  is  in 
the  direct  confession  and  in  the  indirect  and  inferential  confessions 
of  Patrick  Hester,  in  the  suppression  of  evidence,  in  the  fabri¬ 
cation  of  evidence,  in  his  flight,  in  his  neglect  to  produce  testi¬ 
mony,  that  was  exclusively  in  his  power  and  peculiarly  his  prov¬ 
ince  to  produce,  together  with  other  circumstantial  evidence  in  the 
case,  sufflcient  to  justify  the  jury  in  convicting  Patrick  Hester. 
Sufficient  if  Daniel  Kelly  were  unknown  in  this  prosecution. 

8.  That  Daniel  Kelly  stands  before  this  jury  as  a  man  of  most 
infamous  character,  guilty,  on  his  own  confession,  of  the  murder 
of  Alexander  W.  Rea,  of  the  robbery  on  the  highway  of  William 
Ablewhite,  of  various  larcenies  in  the  counties  of  Luzerne, 
Northumberland,  and  Schuylkill,  and  of  assaults,  batteries,  and 
beatings;  convicted  in  the  courts  of  Schuylkill  County  of  rob¬ 
bery  on  the  highway,  and  pardoned  so  as  to  be  used  as  a  witness 
in  this  case ;  proved  to  have  attempted  the  subornation  of  per¬ 
jury,  and  to  have  asserted  that  he  did  not  regard  the  obligation 
of  an  oath ;  shown  to  have  contradicted  himself  in  various  ma¬ 
terial  parts  of  his  testimony  in  this  case;  contradicted  in  other 
portions  by  Michael  Graham,  John  Cannon,  Garner  Pepper,  Con 
O’Garra,  Mrs.  Dooly,  Mrs.  Farley,  Ellen  Hester,  Patrick  Fahey, 
Luke  Richardson,  John  Britt,  Dennis  McLaughlin,  Peter  S. 
Looby,  Thomas  Casey,  and  Francis  Keirnan ;  and  impeached  in 
his  character,  for  truth  and  veracity,  by  more  than  twenty-five 
persons,  and  as  such  is  entirely  unworthy  of  belief  by  this  jury. 

This  is  nothing  but  a  category  of  assumptions  of  fact  which 
this  jury  must  pass  upon,  and  nearly  every  assumption  so  made 
we  shall  controvert, 

9.  That  if  the  jury  find  from  the  evidence  that  Daniel  Kelly 
has  artfully  misrepresented  any  material  facts  in  giving  his  testi¬ 
mony,  then  the  rule  of  law  is  that  if  he  will  falsify  in  one  thing 
he  will  falsify  in  all  things;  and  the  jury  should  disregard  and 
reject  all  he  has  testified  as  unworthy  of  belief.^^ 
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If  by  that  word  artfully’’  is  meant  wilfully,  we  shall  not 
object  to  the  unqualified  affirmance  of  that  proposition. 

The  Court:  The  word  is  ^‘wilfully”  in  the  copy  of  the 
points  which  has  been  furnished  me. 

Mr.  Hughes:  It  is  artfully”  in  our  copy,  but  if  the  word 
is  wilfully  ”  we  do  not  object  to  the  affirmance  of  the  propo¬ 
sition.  Otherwise  we  do. 


‘^10.  That  if  the  jury  believe  that  Patrick  Hester,  Patrick 
Tully,  or  Peter  McHugh,  or  either  of  them,  were  initiated  into 
or  belonged  to  a  society  known  as  the  Ancient  Hibernians,  or 
Mollie  Mao:uires,  that  is  not  of  itself  sufficient  to  connect  them 
with  the  killing  of  Rea,  or  convict  them  of  any  offence  against 
the  laws  of  the  country.” 


We  will  not  ask  your  Honor  to  say  that,  that  is,  of  itself,  suf¬ 
ficient  to  convict  them  of  the  killing  of  Rea,  and  that  will  be 
sufficient  for  the  purposes  of  this  case ;  but  I  should  be  sorry  to 
hear  an  expression  of  opinion  from  this  learned  Court  that  a 
combination  of  criminals  to  commit  all  the  crimes  or  nearlv  so 
of  the  most  henious  character  known  to  the  law  is  not  an  offence 
against  the  laws  of  the  country. 

^^11.  That  the  confirmation  of  Daniel  Kelly,  an  accomplice, 
on  immaterial  points  or  on  points  which  do  not  connect  the  de¬ 
fendants  wdth  the  body  of  the  crime  charged  in  the  indictment, 
is  not  such  a  confirmation  of  him  as  will  justify  the  jury  in  find¬ 
ing  a  verdict  against  the  defendants,  or  either  of  them.” 

I  have  already  expressed  my  opinion  upon  that  subject,  and 
this  point  is  substantially  the  same  as  a  preceding  point. 


^‘12.  That  if,  upon  the  whole  evidence  in  this  case,  outside  of 
that  of  Daniel  Kellv,  the  jurv  are  not  convinced  that  the  defend- 
ants  are  guilty,  they  would  not  be  justified  in  finding  the  defend¬ 
ants  guilty,  because,  on  matters  not  bearing  directly  upon  the 
commission  of  the  crime  by  the  defendants,  the  jury  shuuld  not 
find  Daniel  Kellv  to  be  corroborated.” 
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It  is  not  true  that  the  jury  would  not  be  justified  in  finding 
the  defendants  guilty,  unless  Kelly  is  corroborated,  in  the  other 
matters  not  bearing  directly  upon  the  crime  and  connecting  the 
defendants  with  it.  It  is  not  necessary  that  the  whole  corrobo¬ 
rative,  confirmatory  evidence  should  be  sufficient  of  itself  to  con¬ 
vict  the  defendants. 

13.  That  if  under  all  the  testimony  in  the  case  the  jury  have 
a  reasonable  doubt  of  the  guilt  of  the  defendants,  Patrick  Hester, 
Patrick  Tully,  and  Peter  McHugh,  of  the  crime  with  which  they 
are  charged,  the  jury  should  acquit  them.’^ 

Certainly;  that  of  course  is  the  law. 

Gentlemen  of  the  Jury:  You  are  sworn  to  well  and  truly 
try  the  issue  joined  between  the  Commonwealth  of  Pennsylvania 
and  the  prisoners  at  the  bar,  and  a  true  verdict  render  according 
to  the  evidence.  Your  oath  is  a  brief  but  clear  statement  of  the 
sum  of  your  duty,  and,  under  the  rules  of  law  that  shall  be  laid 
down  to  you  by  the  Court,  you  are  required  to  render  a  verdict 
in  this  case  between  the  Commonwealth  of  Pennsylvania  on  the 
one  side  and  the  prisoners  at  the  bar  on  the  other.  No  property 
rights  on  the  part  of  the  Commonwealth  dr  of  any  individuals 
outside  of  the  prisoners  at  the  bar  are  involved  in  this  prosecu¬ 
tion.  No  verdict  which  you  can  render  will  restore  to  life  the 
murdered  Rea.  No  verdict  that  you  can  render  will  tend  to 
heal  the  wounds  and  comfort  the  spirit  of  the  widow  of  Rea,  or 
redeem  his  children  from  their  orphanage.  Therefore  there  are 
no  private  rights  involved.  Indeed,  in  an  investigation  like  this, 
however  desirable  it  might  be  to  redress  the  wrongs  that  have  been 
suffered  by  this  widow  and  her  children,  by  family  and  friends, 
such  object  sinks  into  utter  insignificance  as  compared  with  the 
greater  and  higher  considerations  involved.  The  soldier  who 
goes  to  battle  and  bares  his  breast  to  the  charge  of  the  enemy’s 
steel,  or  bullet,  goes  perhaps  to  vindicate  some  single  question  of 
the  administration  of  Government,  some  abstract  question,  that 
of  itself  is  not  essential  to  the  existence  or  even  success  of  govern¬ 
ment.  But  the  jurors  of  the  land  who  sit  on  the  dispositions  of 
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questions  where  that  government  is  involved  upon  tlie  one  side 
and  individuals  on  the  other,  are  charged  with  the  highest  of  all 
possible  duties,  and  in  cases  where  that  charge  is  one  of  murder, 
when  the  questions  submitted  for  their  consideration  carry  with 
them  everything  that  is  worth  possessing  in  this  world,  then  the 
question  that  is  presented  to  their  judgment  is  not  whether  they 
will  restore  the  rights  that  have  been  destroyed,  but  whether  they 
will  uphold  the  civil  power,  whether  they  will  maintain  organized 
society,  whether  any  form  of  government  shall  exist.  Because, 
unless  in  the  trial  of  cases  before  juries,  the  law  can  be  vindi¬ 
cated,  and  the  violators  of  law  be  brought  to  punishment,  laws 
would  be  mere  ropes  of  sand,  there  would  be  no  protection  to 
life  or  property,  government  itself  a  mockery,  and  organized  so¬ 
ciety  cease  to  exist. 

It  is  respect  for  law  that  inspires  the  belief  in  every  citizen, 
when  he  retires  to  bed  at  night,  that  he  and  his  family  are  pi’otected 
from  the  torch  of  the  incendiary,  or  the  knife  or  bullet  of  tlie  as¬ 
sassin,  the  belief  that  if  there  are  any  infractions  of  his  rights  at 
all,  they  can  be  vindicated  in  the  courts  of  law,  that  gives  a  sense 
of  security;  that  gives  to  government,  that  gives  to  law  its  power, 
and  without  which  laws  would  be  but  weaker  than  cobwebs,  would 
be  of  no  avail  whatever;  and,  therefore,  when  the  jurors,  es})ecially 
in  a  murder  case  like  this,  shrink,  through  any  fear,  through  any 
desire  to  accommodate  themselves  to  what  they  may  assume  to  be 
the  safe  side,  and  fail  to  bring  violators  of  the  law  to  justice,  or  fail 
to  pronounce  a  just  verdict  according  to  the  evidence,  there  is  no 
greater  evil  that  can  be  inflicted  uj)on  society.  It  is  bad,  indeed, 
when  the  laws  are  violated,  when  the  property  and  the  rights  of 
individuals  are  destroyed  ;  but  when  the  law  itself  ceases  to  be 
supreme;  when  courts  and  juries  fail  to  administer  the  law, 
according  to  the  evidence  that  shall  be  presented  to  tliem,  then 
that  security  which  protects  us  all  is  taken  from  us,  and  society 
becomes  disorganized,  and  there  is  notlung  left  for  the  protecrtion 
of  rights  but  the  law  of  nature,  but  the  bludgeon  and  the  pistol. 
To  prevent  such  consequences  as  these,  jurors  are  called  iij)on, 
in  cases  like  the  present  as  well  as  others,  to  stand  up  fearlessly. 
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and  manfully,  and  conscientiously  in  the  discharge  of  their  duty, 
remembering  too  that  no  greater  wrong  could  be  inflicted  upon 
the  law  itself,  than  that,  under  the  forms  of  law  or,  in  the  name 
of  justice,  any  wrong  should  be  done  to  an  individual  upon  his 
trial.  His  rights  are  sacred,  and  indeed  protection  of  his  rights 
involves  the  protection  of  the  rights  of  society,  involves  the 
maintenance  of  law,  and  hence  it  is  that  no  soldiers  in  battle  can 
be  charged  with  higher  or  more  sacred  duties,  or  duties  that  re¬ 
quire  more  courage,  to  be  more  faithfully  and  justly  performed, 
than  that  of  twelve  jurymen  who  sit  in  the  jury  box  to  pass  upon 
questions  upon  which  dep^id  the  rights  of  individuals  and  the 
maintenance  and  supren:^cy  of  law. 

In  this  case  the  Commonwealth  comes  before  you  charging 
that  the  crime  of  murder  has  been  committed,  and  that  the 
prisoners  at  the  bar  have  wilfully,  maliciously,  and  with  pre¬ 
meditation,  taken  away  the  life  of  Alexander  W.  Rea.  The 
crime  of  murder  involves  that  the  killing  shall  be  done  wantonly 
and  with  premeditation.  Under  the  act  of  1860,  about  which 
you  will  be  instructed  by  the  Court,  it  is  not  necessary  that  to 
be  guilty  of  the  crime  of  murder  all  guilty  of  the  crime  shall  be 
present  and  be  actively  participant  it  it.  To  aid,  counsel,  or 
advise  a  murder  to  be  committed,  is,  in  the  eyes  of  the  law,  and 
in  a  moral  point  of  view",  as  heinous  an  offence  (if  not  more  so 
in  a  moral  point  of  view),  than  he  who  drives  the  knife  or  speeds 
the  bullet,  or  otherwise  takes  away  the  life  of  the  victim. 

Some  years  ago,  a  S[)aniard  by  the  name  of  Mina,  in 
Bucks  County,  in  this  State,  was  tried,  convicted,  and  exe¬ 
cuted  for  the  murder  of  Dr.  Chapman,  by  poison ;  yet  he  did 
not  administer  any  poison  to  Dr.  Chapman.  The  theory  of 
the  Commonwealth  was  that  he  purchased  the  poison  and  in¬ 
fluenced  the  wife  of  Dr.  Chapman  to  give  it  to  her  husband. 
He  was  tried,  convicted,  and  executed,  and,  subsequently,  Mrs. 
Chapman  was  tried  and  w"as  acquitted,  because  the  evidence  of 
her  direct  participation  in  the  crime  was  not  made  so  clear 
on  her  trial  as  on  the  trial  of  Mina ;  his  indirect  participation  was 
proved.  I  mention  this  simply  to  illustrate  a  question  which  is 
involved  in  this  case.  Patrick  Hester  is  charged  with  the  murder 
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of  Alexander  W.  Rea,  along  with  Patrick  Tully  and  Peter  Mc¬ 
Hugh.  It  is  not  pretended  that  Hester  was  personally  present 
when  the  crime  was  committed,  but,  what  is  charged  by  the 
Commonwealth  is,  that  he  instigated  the  robbery  and  the  murder 
of  Rea ;  that  it  was  he  who  concocted  the  conspiracy,  at  the 
saloon  of  Thomas  Donahue,  in  the  town  of  Ashland,  on  the 
16th  of  October,  1868  ;  that  he  there  organized  the  forces,  and 
gave  the  instructions  to  furnish  assistance  otherwise  for  the  mur¬ 
der  of  Rea.  You  will  see  that  the  whole  charo:e  ao^ainst  Hester 
that  you  have  to  investigate  is  not  whether  he  was  present  at  the 
killing  of  Rea,  but  whether  he  did,  in  Ashland,  on  the  16th  of 
October,  1868,  set  up  or  concoct  this  murder.  As  regards  Tullv 
and  McHugh,  the  charge  of  the  Commonwealth  is  that  they  were 
actually  present  and  participators  in  the  robbery  and  killing  of 
Rea.  If  we  shall  not  satisfv  vour  minds,  bevond  a  reasonable 
doubt,  that  this  is  the  case,  it  will  be  your  duty  under  the  law 
to  acquit  them.  On  the  other  hand,  if  the  evidence  in  this  case 
satisfies  your  minds  that  they  were  present,  then  it  will  be  your 
duty  under  the  same  law  to  convict  them. 

W  e  come  to  the  question  whether  there  was  a  conspiracy  en¬ 
tered  into  in  the  town  of  Ashland,  on  the  16th  of  October,  1868, 
to  rob  and  murder  Alexander  M".  Rea,  As  preliminary  to  the 
examination  of  the  question,  let  us  see  whether  we  can  ascertain 
how  Rea  was  murdered,  because  that  question  k  important  for 
vou  to  first  settle  in  your  own  minds.  If  Rea  was  murdered 
single-handed,  if  some  one  person  alone  robbed  and  killed  him, 
then  part  of  the  case  on  the  part  of  the  Commonwealth  is  greatly 
weakened.  If  that  is  the  truth  of  the  case  I  would  not  stand 
here,  as  I  propose  to  do,  and  press  for  the  conviction  of  these 
prisoners,  and  press  for  their  conviction  of  murder  in  the  first 
decree ;  because  this  learned  Court  will  tell  you  that  a  murder 
committed  with  the  purpose  of  robbery  makes  all  present  guilty 
of  the  murder  in  the  first  degree,  and  if,  in  the  previous  con¬ 
spiracy  to  rob,  it  was  contemplated  to  execute  the  purpose  by 
whatever  means  might  be  necessary,  that  is,  to  the  taking  of  life, 

then  all  who  aided  or  assisted  or  counselled  in  the  robberv  and 
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killing,  although  not  present,  would  also  be  guilty  of  murder  in 
the  first  degree. 

Was  this  a  single-handed  killing  ?  The  Commonwealth  comes 
before  you  and  tells  you  that  there  was  one  man  who  was  present 
and  who  took  part  in  the  murder,  and  that  man  was  Daniel  Kelly. 
Were  there  any  others  present ;  was  the  murder  the  single-handed 
act  of  Kelly,  or  did  others  help  him?  Start  out  with  settling  in 
your  minds  that  point.  Rea  was  attacked  upon  the  public  high¬ 
way,  betw  een  Central ia  and  Mount  Carmel.  He  was  the  agent 
of  a  landed  estate,  and  he,  as  you  have  learned,  often  carried 
large  sums  of  money.  I  think  I  might  venture  to  say  to  you 
that  you  understand  perfectly  well  that  no  man  in  that  position, 
in  that  locality,  would,  as  a  rule,  go  unarmed.  He  might,  at 
times,  go  without  his  pisto\  but,  as  a  rule,  he  would  go  with  it. 
At  all  events  there  is  scarcely  a  man  living  in  that  country  who 
would  not  suppose  that  he  would  likely  be  armed;  that  he  would 
carry  with  him  his  revolver.  Common  prudence  required  it  at 
that  time  in  that  locality  ;  and  is  it  to  be  presumed,  tiierefore, 
that  a  man,  one  man,  in  broad  daylight,  would  advance  upon 
another  in  a  buggy  and  attempt  to  murder  him,  not  in  the  buggy, 
because  Rea  was  not  killed  there,  not  to  shoot  him  in  the  buggy, 
but  to  attack  him,  bring  him  out  of  the  buggy  and  rob  him  first 
and  murder  him  afterward,  end  do  it  single-handed  ?  There  is 
not  a  robber  or  a  murderer,  in  my  opinion,  anywhere,  that  is 
desperate  enough  end  bold  enough  to  attempt  such  a  robbery  and 
murder.  I  take  it  for  granted,  therefore,  that  you  will  say  the 
probability  was  that  more  than  one,  that  sufficient  numbers  were 
engaged  in  that  robbery  and  murder  to  give  security  to  the  rob¬ 
bers  and  murderers,  and  to  enable  them  to  succeed  in  their  pur¬ 
pose. 

When  the  body  of  Rea  was  found,  it  was  perforated  from 
the  head  downward  to  the  breast  with  bullets.  The  bullet 
wounds  found  on  the  person  of  Rea  must  have  been  inflicted 
upon  him  after  he  left  his  carriage.  These  marks  upon  his 
person  under  the  circumstances  must  incline  your  minds  to  the 
belief  that  there  were  several  parties  concerned  in  that  murder. 
You  recollect  the  testimony  of  Mr.  Fetterman.  He  says  that  he 
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passed  along  the  road,  tliat  morning,  and  when  he  got  within  a 
quarter  of  a  mile  of  a  point  near  that  spring,  on  the  road  be¬ 
tween  Centralia  and  Mount  Carmel,  he  observed  four  or  five  men 
standing  on  the  side  of  the  road,  and,  when  he  came  within  thirty 
rods  of  them,  they  turned  back  and  went  into  the  bush.  That 
was  a  very  suspicious  circumstance.  You  can  scarcely  doubt 
that  if  four  or  five  men  who,  standing  upon  the  roadside,  not 
moving  backward  nor  forward,  should  turn  into  the  woods  when 
a  traveller  approached,  that  it  would  be  a  circumstance  of  great 
suspicion. 

By  and  by  Mr.  Shuman  came  along,  and  very  soon  afterward. 
He  did  not  see  four  or  five  men  upon  the  roadside,  but  he  saw 
what  was  a  remarkable  thing  to  occur.  A  man  came  out  of  the 
bush,  looked  tow^ard  him,  and  then  retreated  back  into  the  bush. 
These  facts  can  only  be  explained  upon  the  theory  of  the  case 
stated  by  Daniel  Kelly.  The  rea-on  why  you  should  trust  him 
I  will  discuss  hereafter,  but,  if  the  testimony  of  Kelly  is  true, 
then  you  have  no  difficulty  in  understanding  this  remarkable 
occurrence.  It  is  unexplained  in  any  way  in  this  case,  except 
that  these  men  who  were  seen  along  the  road  at  that  time  were 
the  party  who  were  engaged  in  the  murder  of  Rea.  I  claim  and 
I  will  endeavor  to  show,  that,  in  connection  with  the  testimony  of 
Daniel  Kelly,  you  cannot  have  a  particle  of  doubt  that  this  mur¬ 
der  was  committed  by  a  large  number  of  persons,  five  or  six  at 
least;  but  here,  before  I  leave  this  question,  although  it  is  a  little 
digression,  yet  as  bearing  somewhat  upon  this  evidence  of  Fetter- 
man  and  Keliv,  let  me  refer  to  what  is  charged  as  a  contradiction 
between  the  testimony  of  Kelly  and  of  Fetterman  in  reference  to 
Dalton.  There  are  very  few  people  in  this  crowded  court-room  who 
do  not  see  me  now,  and  they  can  all  swear  to  it,  yet  if  I  leave  this 
court-room,  the  best  that  I  can  do  will  be  to  swear  to  about  twelve 
jurymen  and  the  persons  who  sit  just  about  me.  Why  ?  Because 
our  attentions  cannot  be  engaged  with  numerous  objects  at  the  same 
time.  We  see  this  illustrated  whenever  we  are  investigating  a  case 
of  common  assault  and  battery  or  a  question  of  riot.  It  occurs  in 
the  common  and  ordinary  affairs  of  life.  Two  men  walk  up  the 
street  in  this  town,  and  one  man  will  observe  some  person  on  the 
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opposite  side  of  the  street,  while  the  other,  walking  in  company 
with  him,  equally  acquainted  with  the  same  person  who  walks 
down  on  the  opposite  of  the  street,  will  be  able  to  swear  consci¬ 
entiously  and  truthfully  that  he  did  not  see  him,  but  did  see  a 
man  who  passed  on  the  same  side  of  the  street.  Fetterman  tells 
you  that  when  he  came  in  sight  of  these  men  on  the  road  that 
morning  his  attention  was  attracted  to  them.  Certainly  it  was 
that  unusual  sight  that  riveted  the  attention  of  Fetterman,  and, 
while  he  was  looking  at  them,  though  Dalton  came  out  of  the 
bush  at  some  point,  how  near  to  the  carriage  of  Fetterman  we 
do  not  know,  he  cannot  now  state  that  he  observed  him.  I  have 
no  doubt  that  Mr.  Fetterman  tells  you  the  truth,  and  that  his 
attention  being  directed  to  the  band  of  men  he  did  not  observe,  or, 
if  he  did  observe,  has  forgotten  that  he  saw  the  one  man  Dalton ; 
but  it  proves  nothing  and  disproves  nothing  in  this  case.  It  has 
no  tendency  to  contradict  Daniel  Kelly.  After  this  lapse  of 
time,  Mr.  Fetterman  has  no  recollection  of  having  seen  Dalton 
there  that  morning,  although,  if  he  had  been  called  upon  the 
next  day  or  within  a  few  days  afterward  to  recur  to  the  incidents 
of  that  morning,  he  might  have  recalled  such  fact.  Now,  after 
the  lapse  of  nine  years,  the  whole  impression  made  upon  him  is 
of  the  fact  that  he  saw  the  greater  number. 

Is  not  that  a  natural  thing  ?  Some  of  you  can  remember  what 
you  had  for  your  dinner  to-day,  and  perhaps  every  item  of  food 
you  ate,  and  yet  to-morrow,  or  next  day,  or  a  week  hence,  if  you 
were  called  upon  to  tell  what  you  had  for  your  dinner  on  this 
Friday,  you  will  be  unable  to  tell  what  it  was.  Such  things 
make  a  fleeting  and  momentary  impression,  and  so  would  the 
fact  that  a  single  individual  passed  Fetterman  on  that  road,  a 
natural  and  an  ordinary  occurrence  which  might  make  no  im¬ 
pression  on  him,  but,  to  see  four  men  or  five  standing  on  the 
edge  of  the  bushes  on  the  roadside  looking  up  toward  him, 
and  then  going  back  into  the  bushes,  was  calculated  to  make  an 
impression  upon  him.  It  is  very  probable  that  if  the  man  Dalton, 
as  we  say,  came  out  on  that  highway  and  passed  Shuman,  that 
Shuman  would  have  remembered  it  when  he  saw  the  man  come 
out  of  the  bushes,  look  up  toward  him,  and  then  return  back 
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to  go  into  the  bashes  again.  That  is  the  kind  of  conduct  that 
is  calculated  to  excite  suspicion,  and,  of  course,  create  an  impres¬ 
sion,  and  Shuman  remembers  that  man,  and  the  fact  that  ap¬ 
pears  in  Shuman’s  case  is  that  there  ^yas  a  single  man  who  did 
come  out  on  the  roadside  and  looking  toward  him  from  a  distance, 
but,  so  near  as  to  see  that  Shuman  was  not  Rea;  that  Shuman  was 
in  a  spring  wagon,  and  not  in  a  buggy ;  that  he  was  not  in  the  kind 
of  conveyance  in  which  Rea  rode;  and,  therefore,  it  wa,s  not  Rea, 
and  then  went  back  immediately,  and  did  not  come  out  on  the  high¬ 
way  any  more.  This  was  well  calculated  to  make  an  impression 
upon  the  mind  of  Shuman,  and  it  did,  and  at  this  lapse  of  time 
Shuman  can  remember  the  fact  that  this  man  came  out  of  the 
bush  and  went  back ;  whereas,  if  he  had  come  out  and  gone  up 
the  road  in  the  ordinaiy  way,  in  a  manner  not  calculated  to 
excite  attention,  Shuman  would  not  have  remembered  it  to  this 
moment,  or  perhaps  for  a  day  after. 

This  evidence,  independent  of  the  evidence  of  Daniel  Kelly 
in  this  case,  leads  to  the  conclusion  that  this  murder  was 
committed  by  several  parties,  the  murder  being  one,  as  we 
say,  which  could  not  have  l>een  done  single-handed,  and  which 
required  a  number  of  parties.  Let  us,  then,  assume  in  the 
progress  of  this  investigation,  that  this  murder  of  Alexander 
W.  Rea  was  committed  by  some  half  dozen  men.  Do  not  forget 
the  importance  of  that  fact.  What !  those  robbers  and  mur¬ 
derers  gather  together  on  the  highway,  right  in  the  midst  of  a 
populous  community,  in  broad  daylight !  If  you  were  to  be  told 
that  in  one  of  the  townships  of  this  county,  up  Light  Street,  six 
murderers  had  robbed  and  murdered  a  citizen  there,  what  would 
be  the  conclusion  of  every  one  of  you?  A"ou  would  have 
known,  to  a  moral  certainty,  that  the  men  who  committed  such  a 
murder  were  strangers,  because  you  know  that  in  this  agricul¬ 
tural,  this  law-abiding  and  peace-loving  community,  it  is  not 
possible  to  gather  together  six  robbers  and  murderers  out  of  that 
neighborhood.  What  would  then  be  the  further  reflection  in 
which  you  would  indulge?  You  would  say,  how  is  it  possible 
that  six  robbers  and  murderers  can  be  collected  together  here? 
Where  did  they  come  from?  Who  organized  this  band?  And 
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you  would  have  great  difficulty,  under  ordinary  circumstances, 
to  solve  that  question  in  your  own  minds. 

The  history  of  a  thousand  years  past,  the  history  of  this  wide¬ 
spread  country  of  ours,  furnishes  but  few  illustrations  of  acts  like 
these.  You  may  find  in  the  forty  or  fifty  thousand  people  who 
live  outside  of  the  coal  region,  in  the  county  of  Columbia,  pos¬ 
sibly  a  man  or  a  woman  in  the  whole  confines  of  this  county, 
who,  stimulated  by  a  feeling  of  revenge,  or  of  jealousy,  or  of 
gain,  may  commit  the  crime  of  murder;  but  that  five  or  six  such 
persons  can  act  together  to  commit  murder,  you  know,  is  not  a 
possible  thing.  In  the  State  of  Missouri  there  have  been  two 
families  whose  reputation  is  worldwide,  whose  acts  of  robbery  and 
murder  have  startled  civilization.  They  were  known  as  the 
James  brothers  and  the  Younger  brothers.  The  James  brothers 
waylaid  travellers,  obstructed  railroad  trains,  robbed  express 
carriages,  and,  strange  to  say,  in  that  same  State  existed 
another  family,  known  as  the  Younger  brothers,  whose  character 
was  about  the  same  as  that  of  the  James  brothers.  Then  the 
newspapers  throughout  the  land  record  that  in  the  State  of  In¬ 
diana  there  existed  another  band  of  what  have  been  called  the 
Reno  brothers ;  all  these  different  bands  being  in  each  case  mem¬ 
bers  of  the  same  family.  The  Reno  brothers  surpassed  in  the 
atrocity  and  wickedness  of  their  crimes  even  those  of  the 
James  and  Younger  brothers.  They  held  the  district  of  country 
in  which  they  lived  spellbound  with  terror.  Railroad  trains 
were  stopped,  until  the  Express  ceased  to  be  sent  through  that 
country.  Courts  and  juries  were  afraid  of  them,  and  witnesses 
could  not  be  produced  upon  the  witness-stand  to  testify  to  their 
crimes,  for  fear  that  they  would  be  the  certain  victims  of  their 
vengeance.  In  the  case  of  the  Younger  brothers,  and  with 
the  Reno  brothers,  there  was  a  resort  to  that  remedy  which 
alone  can  be  resorted  to  when  the  civil  authority  fails,  and  when 
courts  and  juries  cannot  uphold  the  supremacy  of  the  law,  and 
they  were  lynched.  Vigilance  committees  were  formed,  and 
these  desperadoes  suffered  the  penalty  of  hanging. 

With  these  exceptions  there  existed,  as  far  as  I  know,  only 
two  other  gangs  of  murderers.  In  the  recesses  of  North  Caro- 
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lina  there  existed  a  band  of  negroes  known  as  the  Lowry  gang, 
and  they  were  hunted  down.  It  was  impossible,  in  the  fast¬ 
nesses  and  recesses  of  the  swamps  of  that  State,  to  arrest  them, 
and  Government  placed  a  reward  upon  their  heads,  and  by  and 
by  the  last  of  the  gang  was  slain.  Another  family  existed  in  the 
State  of  Arkansas,  the  Bender  family,  in  which  the  mother  was 
the  principal  head  and  chieftain.  They  waylaid  travellers,  de¬ 
coyed  them  to  their  house  at  night,  and  murdered  them;  and  after 
the  escape  of  that  family,  when  the  cry  of  blood  was  after  them, 
the  bones  and  skeletons  of  murder^  men  werp  fpund^  in.^^^e 
vicinity  of  their  house.  VVvW'V'VWX  •  v.  -v* 

But  mark  you !  In  each  of  these  cases  tnese  robberies  and 
murders  were  committed  by  means  of  numbers;  and  see  the 
bond  of  union !  What  were  the  peculiar  circumstances  that 
gathered  together  those  numbers?  In  the  case  of  the  James 
brothers,  the  Younger  brothers,  the  Beno  brothers,  and  the  Ben¬ 
der  family,  the  murderers  were  all  of  one  family  ;  they  were  knit 
together  by  family  ties ;  persons  of  particular  moral  organization  ; 
having  peculiar  and  particular  opportunities  for  the  commission  of 
their  crimes.  In  the  case  of  the  Lowry  gang  of  North  Carolina 
they  Avere  negroes  ;  Steve  Lowry  and  some  two  or  three  others  by 
the  name  of  Lowry,  and  negroes  of  other  names,  who  had  become 
outlaAVS,  and  had  taken  refuge  together  in  the  SAvamps  of  that 
,  country,  became  united  into  a  gang  of  murderers,  and  they  mur¬ 
dered  in  twos  and  threes,  and  fives.  But  Avith  the  exception 
of  these  particular  gangs  that  I  have  named  I  tax  the  recollec¬ 
tion  of  each  of  you,  in  your  reading  of  the  neAvspapers  of  the 
day,  or  of  the  history  of  this  country,  to  tell  me  Avhere  you  have 
been  able  to  gather  together  four  or  five  or  six  murderers  at  a 
time  to  perpetrate  a  single  murder.  It  is  someAvhat  creditable 
to  human  nature  that  it  is  an  almost  impossibility  in  the  ordi¬ 
nary  conditions  of  society  to  find  murderers  in  large  gangs.  If 
you  go  back  in  history  to  the  close  of  the  eleventh  century  you 
have  the  case  of  the  Persians  who  fled  to  the  mountains  of  Leb¬ 
anon,  in  Syria,  and,  led  by  a  chieftain,  they  made  forays  into  the 
valleys,  levied  contributions  and  support,  and  robbed  and  mur¬ 
dered.  And  hence  originated  the  Avord  ‘‘  assassin.’^  It  is  said, 
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I  believe,  that  the  leader  of  the  gang  was  named  Ass-as-sin,  and 
his  followers  were  the  followers  of  Assassin,  and  the  word  as¬ 
sassin  became  synonymous  with  murderer. 

Later  on,  during  the  Middle  Ages,  in  Middle  Europe,  there 
was  an  organization  not  of  assassins,  but  of  men  who  supposed 
they  were  unprotected  by  Government  or  by  political  organiza¬ 
tions,  and  they  called  themselves  the  Holy  Vehme,  the  Vehme  Ge- 
richt ;  but  they  tried  their  victims.  When  they  accused  another 
of  wrong  there  was  at  least  the  form  of  a  trial  and  the  form  of 
law ;  but  men  who  were  guilty  of  the  violation  of  the  rules  of 
that  ot>^^nization  were  sentenced  to  death,  and  afterwards  exe- 
cuted.  Then  you  have  the  case  of  the  Thugs  of  India,  and  you 
have  in  history  the  case  of  the  robbers  of  the  Highlands  of  Scot¬ 
land,  who  held  the  farmers  of  the  Lowlands  subject  to  their 
dictates,  and  levied  upon  them  support,  and  upon  the  failure  to 
render  the  amounts  demanded  death  was  the  penalty.  But  I 
believe,  with  the  exceptions  that  I  have  named,  until  I  come  to 
the  story  of  a  particular  organization,  all  history  does  not  re¬ 
cord  the  existence  of  any  large  banded  body  of  murderers. 

But  I  now  come  to  that  organization.  About  the  beginning 
of  the  last  century  there  were  formed  in  Ireland,  for  the  pur¬ 
pose  of  resisting  the  power  and  control  of  the  British  Govern¬ 
ment,  societies  known  as  the  White  Boys  and  Independents. 
They  were  merely  political  organizations,  and  Ido  not  know  that  ^ 
they  were  guilty  of  any  gross  violations  of  law ;  but  by  and  by,  as 
some  of  the  southern  and  midland  counties  of  Ireland  became 
overstocked  with  population  by  reason  of  early  marriages  and 
other  causes,  and  lands  were  subdivided  until  a  family  lived  on 
one  acre,  or  on  a  half  an  acre,  and  some  often  in  mud-hovels  on 
even  a  quarter  of  an  acre,  and  when  there  was  a  struggle  to  sup¬ 
port  life  from  the  scanty  revenues  of  the  small  patch  of  territory 
that  they  cultivated,  organizations  arose  for  the  protection  of 
^Henant  rights’^  against  what  was  claimed  as  oppressive  rents, 
and  the  titles  of  absentee  landlords.  These  organizations  were 
known  as  the  Ribbon  Men  of  Ireland,  and  by  and  by  outrages 
by  beating,  by  ducking  in  the  bog-ponds,  and  afterwards  by  mur¬ 
der,  were  inflicted.  Upon  investigation  it  was  ascertained  that 
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inside  of  that  organization  of  Ribbon  Men  there  was  a  body  of 
men  known  as  Mollie  Maguires,  They  were  called  Mollie  Ma¬ 
guires  because  they  dressed  in  women’s  clothes.  They  used  to 
blacken  their  faces  and  put  on  bonnets  and  frocks,  and  go  out  at 
nights  and  seize  a  bailiff  or  an  agent  of  an  absentee  landlord,  and 
if  they  did  not  kill  him,  they  would  beat  him,  or  duck  him  in 
the  bog-pond,  and  thus  they  inspired  a  feeling  of  terrorism  that 
drove  from  those  counties  nearly  all  owners  of  the  soil,  who 
took  refuge  in  the  northern  part  of  Ireland,  or  in  England,  or 
elsewhere. 

This  thing  became  unendurable.  Property  became  valueless 
to  the  owners,  and  it  was  determined  that  the  civil  authority 
should  be  exercised  for  the  purpose  of  rooting  out  this  criminal 
organization ;  and  yet,  those  people  who  thus  got  their  scanty 
living,  from  whom  the  absentee  landlord  exacted  the  rent,  had 
some  sort  of  excuse  for  the  crimes  they  committed.  There  was 
at  least  the  pretext  of  some  palliation  for  their  outrages.  But 
Government  persevered.  The  first  prosecution  and  conviction  that 
took  place  occurred  in  Ireland,  about  the  year  1839  or  1840; 
and  I  will  relate  to  you,  briefly,  what  that  case  was.  There 
was  a  farmer  by  the  name  of  Hill,  who  was  in  his  field,  and 
saw  a  man  approaching  him,  coming  directly  toward  him, 
giving  no  salutation  whatever,  but  coming  in  a  suspicious  man¬ 
ner,  and,  when  he  got  near,  the  farmer  being  suspicious  stepped 
back  in  order  that  he  might  draw  his  sword  from  a  sword- 
cane,  but  his  foot  struck  a  tussock  in  the  field,  and  he  fell 
backward,  and  the  assassin  placed  a  pistol  to  his  head,  as  was 
done  in  Rea’s  case,  and  killed  him.  The  man  who  did  it  was 
known  and  was  arrested.  He  was  a  worthless  fellow,  and,  when 
arrested,  was  asked  what  motive  he  had  to  commit  this  murder. 
People  knew  that  he  must  have  some  motive.  He  had  no  quar¬ 
rel  with  Hill,  and  he  had  not  killed  Hill  to  rob  him.  He  told 
why  he  did  it,  and  said  he  was  employed  to  do  it  by  a  person 
whose  name  he  gave,  and,  instead  of  prosecuting  the  actual  mur¬ 
derer,  the  authorities  arrested  the  man  who  employed  him.  A 
commission  of  Oyer  and  Terminer  was  organized  with  great  dif¬ 
ficulty.  The  Court  had  to  be  attended  by  a  body  of  some  two 
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hundred  soldiers  to  enable  them  to  hold  a  court  at  all,  but  the 
employer  and  not  the  assassin  was  tried,  and,  on  the  testimony  of 
the  accomplice,  on  the  testimony  of  the  assassin,  corroborated,  it 
is  true,  by  circumstances,  and  by  other  witnesses  but  not  as  to 
the  main  fact,  the  employer  of  the  assassin  was  convicted  and 
executed. 

On  that  trial  a  remarkable  incident  occurred.  When  the  wit¬ 
ness  was  on  the  stand,  the  lawyer  who  was  cross-examining  him 
said:  Well,  you  killed  this  poor  old  man  for  money  I 

did,  yes.’^  ^^Well,  you  would  do  anything  for  money  I 

would  Would  you  kill  your  father  for  money  I  would.^^ 

Or  your  mother?’^  would.’’  Or  your  brother?”  ‘‘1 
would.”  ^‘Or  your  sister?”  Yes,  I  would,  and  you  too,”  he 
said  to  the  lawyer,  and  yet  that  man  was  so  corroborated  by  the 
testimony  in  that  case  that  the  employer  was  convicted  and  hung, 
and  the  historian  of  that  transaction  says  :  Tipperary  was  quiet 
for  a  long  time  afterward.” 

Another  case  was  that  of  a  bailitf  by  the  name  of  Patrick 
McArdle.  He  was  the  bailiff  of  a  landed  estate  under  an  agent 
by  the  name  of  Trench.  They  had  made  various  attempts  to  kill 
Trench,  but  had  always  failed,  and  at  last  they  concluded  that 
they  would  kill  Paddy  McArdle.  Arms  were  scarce  in  that 
country,  and  they  did  not  have  revolvers,  and  could  not  procure 
them  as  easily  as  can  be  done  here,  but  those  men  succeeded  in 
getting  an  old  blunderbuss,  and  they  filled  it  to  the  muzzle  with 
lead,  and  spikes,  and  bullets,  and  they  lay  secreted  by  the  road¬ 
side.  A  rock  projected  over  the  road,  overhanging  a  certain 
point,  and  upon  that  they  placed  one  of  their  number  to  give 
the  signal  as  to  the  approach  of  McArdle.  On  the  road,  singu¬ 
lar  to  relate,  a  discussion  arose  among  these  would-be  assassins 
as  to  whether,  in  case  McArdle  brought  his  wife  along,  they 
would  kill  her  or  not,  and  they  did  not  conclude,  as  was  the 
conclusion  in  Rea’s  case,  that  they  would  let  his  son  escape,  but 
they  said,  ^^Blow  her  to  hell  along  with  the  old  man  !”  But  it 
so  happened  that  on  the  turn  of  the  road  McArdle  had  his  sus¬ 
picions  aroused.  There  was  a  female  detective  who  lived  in  the 
house  of  Trench,  a  daughter  of  one  of  these  people,  and  she  had 
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overheard  some  threats  of  this  murder,  and  communicated  them, 
and  placed  Trench  upon  his  guard,  and,  as  McArdle  turned  the 
road,  these  would-be  assassins  discovered  that  there  were  two 
policemen  along  with  him,  and  instead  of  firing  off  their  blun¬ 
derbuss  at  Paddy  McArdle,  they  thought  all  that  was  left  for 
them  to  do  was  to  save  themselves,  and  they  undertook  to  hide 
behind  the  hedge,  and  did  so  secrete  themselves ;  but  the  move¬ 
ment  of  the  man  on  the  overhanging  rock  was  noticed,  and  the 
policemen  had  their  attention  attracted,  and  they  caught  the 
wPole  three  of  them,  Thornton,  Hodgins,  and  Breen.  These 
men  did  not  kill  McArdle,  but  they  had  laid  in  wait  there  for 
the  purpose  of  killing  him,  and  under  the  law,  as  it  then  was  in 
Ireland,  the  penalty  was  the  same  for  a  conspiracy  and  an  at¬ 
tempt  to  commit  murder  as  it  was  for  murder;  it  was  death. 
Hodgins  and  Breen  were  tried,  and  Thornton  turned  state’s 
evidence,  and  upon  his  testimony  Hodgins  and  Breen  were  con¬ 
victed,  and  they  were  hanged,  and  from  that  day  to  this  Mollie 
Maguireism  in  Ireland  has  been  greatly  subdued. 

In  mentioning  this,  if  any  unfavorable  impression  has  been  made 
on  your  minds  in  reference  to  the  Irish,  I  would  seek  to  disabuse 
them  of  that  impression.  Although  this  society  of  Mollie  Ma¬ 
guires  originated  in  Ireland,  and  although  it  was  confined  to  the 
Irish  people,  yet  remember  that  it  is  not  the  crime  of  Irishmen,  nor 
is  it  the  crime  of  the  followers  of  any  religion.  Ireland  happened 
to  contain  in  her  domains  bad  men,  but  the  vast  majority  of  the 
people  of  Ireland  disapproved  of  this  organization.  The  members 
who  belonged  to  this  lawless  gang  were  comparatively  few.  It 
was  supposed  that,  because  of  the  general  prevalence  of  this  or¬ 
ganization  of  Ribbonmen,  the  clergy  of  the  Catholic  Church  had 
given  their  countenance  to  it,  but  that  was  investigated  by  a 
committee  of  Parliament,  in  1839,  or  thereabouts,  and  that  com¬ 
mittee  reported  and  exonerated  the  Catholic  clergy.  The  clergy 
did  not  sustain  this  state  of  things;  they  denounced  it.  But  this 
was  a  cancerous  sore  that  grew  upon  the  social  organization  of 
Ireland  that  it  had  been  impossible  to  prevent.  I  am  sorry  to 
tell  you,  but  I  shall  refer  to  the  evidence  in  this  case  for  the 
purpose  of  establishing  the  fact,  that  Mollie  Maguireism,  driven 
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from  Ireland,  to  a  very  great  extent  has  been  transplanted  in 
this  country,  and  in  a  more  hideous  form  than  it  was  ever  known 
in  Ireland.  There  was  some  palliation  or  mitigation  for  the  ex¬ 
istence  of  this  Order  in  Ireland,  but  in  this  country,  where  every 
man  is  equal  before  the  law,  where  no  man^s  rights  are  withheld 
or  denied  him,  tliere  is  no  semblance  of  excuse  for  any  such  or¬ 
ganization  of  violators  of  the  law.  We  undertook  to  prove, 
and  we  did  it  to  the  extent  that  we  could  under  the  ruling  of 
this  Court,  the  existence  of  that  organization  in  this  county. 
We  were  confined  to  the  evidence  of  its  existence  prior  to^io^ 
and  the  declarations  and  confessions  of  these  prisoners,  and  yet 
have  we  not  proved  it?  We  have  proved  it  by  the  evidence  of 
witnesses  who  testify  as  to  the  general  character  of  this  Order, 
and  we  have  illustrated  it  in  the  character  of  witnesses  who  have 
taken  the  stand  before  you.  We  have  produced  Daniel  Kelly, 
and  our  friends  have  exhausted  the  vocabulary  of  invective  in 
describing  him.  Daniel  Kelly,  thief,  robber,  and  murderer  as 
he  was,  is  all,  and  more,  too,  comprehended  in  the  words  Mollie 
Maguire.  He  tells  you  that,  until  he  joined  this  Order,  he 
never  committed  any  criminal  offence.  What  else  appears  ?  If 
Daniel  Kelly  stands  before  you  to-day  an  unrepentant  Mollie 
Maguire,  if  he  is  to-day  the  thief,  the  robber,  the  murderer  that 
he  once  was,  do  not  believe  a  word  that  he  has  said.  If  there 
be  no  evidence  in  this  cause  that  he  has  repented,  that  he  has 
confessed,  that  he  has  cast  off  Mollie  Maguireism,  that  he  has 
defied  its  penalties,  that  he  has  made  a  clean  breast,  and  turned 
himself  naked  before  us,  that  he  comes  within  the  pale  of  for¬ 
giveness,  if  you  do  not  believe  that  the  whole  moral  character, 
condition,  and  principles  of  the  man  have  changed,  then  do  not 
believe  him,  but  if  you  do  believe  that  all  these  have  been 
changed,  then  do  believe  him.  My  friends  upon  the  other  side 
were  annoyed  that  Daniel  Kelly  had  good  clothes.  It  did  not 
please  them  that  his  face  was  washed.  My  friend,  Mr.  Ryan, 
saw,  what  perhaps  he  alone  did,  that  Kelly’s  hair  was  pasted 
down  with  pomatum,  and  my  friend,  Mr.  Wolverton,  said  that 
the  baths  of  the  Schuylkill  County  prison  could  not  wash  out 
the  stains  on  the  moral  nature  of  Daniel  Kelly.  Daniel  Kelly 
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had  a  decent  suit  of  clothes  on.  How  he  got  them,  I  know  no 
more  than  the  learned  counsel  on  the  other  side,  and  that  is,  that 
he  got  them  from  the  warden  of  Schuylkill  County  prison.  But 
his  face  was  washed,  and  his  hair  seemed  to  be  in  pretty  good 
order.  But  all  that  would  not  help  Daniel  Kelly  much.  My 
friend,  Mr.  Wolverton,  is  right  when  he  says  that  the  waters, 
not  of  the  Schuylkill  County  prison  only,  but  of  the  Schuylkill 
Biver,  will  not  wash  out  the  moral  stains  upon  the  character  of 
Daniel  Kelly.  But  there  is  an  element  that  can  be  resorted  to 
to  wash  out  moral  stains.  There  is  the  water  and  the  blood,’’ 
with  its  healing  flood,”  that  flowed  from  the  cleft  side  of  the 
Bock  of  Ages,  that 

“  Can  be  of  sin  the  double  cure, 

Save  from  wrath,  and  make  him  pure.” 

There  is  room  for  all  Mollie  Maguires  to  repent,  and  you  cannot 
estimate  the  value  of  the  evidence  of  the  man,  whose  character  is 
described  by  those  who  only  knew  him  as  an  unrepentant  Mollie 
Maguire,  with  that  of  a  repentant  Mollie  Maguire. 

Daniel  Kelly  stripped  himself  naked  before  you.  He  was 
not  bound  to  tell  all  the  crimes  that  he  had  committed  outside 
of  this  Bea  murder.  He  might  have  done  as  Tom  Donahue 
did,  and  say :  I  won’t  tell  because  it  will  tend  to  criminate 
myself.”  But  he  tells  you  all  his  past  history  of  crime,  and 
disappointed  my  friends  on  the  other  side,  I  feel  confident 
when  he  did  so  (although  of  course  I  do  not  know).  When  this 
man  said :  Look  at  my  wounds,  and  bruises,  and  putrefying 
sores,  from  the  crown  of  my  head  to  the  soles  of  my  feet,  but  1 
ask  that  they  may  be  healed,  that  they  may  be  forgiven,  I  re¬ 
pudiate  the  Society  to  which  I  belong,  and  I  dare  to  risk  its 
penalties,”  you  should  believe  him.  That  is  the  testimony  which 
we  offer  before  you — not  the  testimony  of  the  old  Mollie  Ma¬ 
guire,  but  the  testimony  of  the  repentant  Mollie  Maguire. 
He  told  you:  never  committed  crime  until  I  joined  the 

Order,  and  when  I  joined  it  I  became  the  votary  of  crime.  I 
stole,  I  robbed,  and  I  helped  in  this  most  foul,  inhuman,  and 
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unnatural  murder  of  Alexander  W.  Eea,  at  the  behest  of  Pat 
Hester.^^ 

He  confesses  it  all.  Why  did  he  confess  it  if  he  is  still  the 
villain  that  he  was?  That  illustrates  Mollie  Maguireism  in 
Kelly,  but,  in  detailing  his  own  crimes,  we  brought  into  view  be¬ 
fore  you  the  crimes  of  other  prominent  Mollie  Maguires.  We 
showed  you  this  bodymaster,  Hester;  this  quondom  County 
Delegate  of  Northumberland  County ;  the  man  who  instigated 
Kelly  to  steal  three  barrels  of  whisky  from  Jerry  Hall ;  the 
man  who  instigated  him  to  cut  off  the  ears  of  Tobin ;  the  man 
who,  under  the  influence  of  the  half-gallon  of  whisky  that  Tom 
Donahue  refused  to  tell  of,  assisted  in  the  murderous  assault  on 
Sam  Magee ;  the  man  who  employed  him  to  go  about  and  beat 
bosses ;  the  man  who,  in  order  that  he  might  be  supervisor  and 
tax  collector,  and  handle  the  taxes  paid  upon  the  property  of 
others  who  were  not  voters,  and  had  no  choice  in  the  selection  of 
the  supervisor  and  the  tax  collector,  got  his  man  Kelly  to  elec¬ 
tioneer  on  both  sides  or  either  side,  always  provided  he,  Pat  Hester, 
was  not  the  candidate.  Pat  had  a  political  reputation,  and  he 
therefore  would  support  Case  apparently,  but  he  says  to  Kelly : 

You  take  money  on  both  sides.’’  You  do  not  care  for  Case, 
nor  for  Fisk.  We  are  political  pirates.  Our  point  is  not  this 
man  or  that  man,  but  it  is  his  money  or  the  money  of  both  men. 
And  that  is  the  character  that  they  have  illustrated  through  the 
character  of  Kelly.  And  is  it  not  true  ?  Aye,  more.  Kelly 
told  you  that  when  he  met  Hester,  and  Skiverton,  and  McHugh, 
at  Barney  Dolan’s,  at  Big  Mine  Run,  that  Hester  had  endeavored 
to  get  on  the  cars  at  Barney  Dolan’s  to  go  to  Mahanoy  Plane, 
in  order  to  go  down  and  help  rob  and  murder  Claude  White. 
Hester  was  to  be  in  that  party  on  the  very  17th  day  of  October 
on  which  Alexander  W.  Rea  was  killed.  Did  not  Hester  start 
to  meet  Tom  Donahue,  and  was  not  he  at  Big  Mine  Run  for  that 
purpose?  Does  it  depend  upon  the  testimony  of  Kelly?  I 
will  prove  to  you  that  it  stands  as  a  practical  confession  of  Hester, 
under  the  evidence  in  this  case,  that  he  was  at  Barney  Dolan’s 
with  the  intention  of  going  to  murder  Claude  White.  Hester 
proves  why  he  went  to  Locust  Dale  on  the  16th  of  October, 
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1868,  two  miles  west  of  Ashland.  He  collected  taxes  from 
Samuel  Harris,  but  why  did  he  go  out  of  his  county,  not  only 
two  miles  east  of  Ashland,  but  two  or  three  miles  further,  to 
Barney  Dolan’s,  with  the  intention  of  going  to  the  Mahanoy 
Plane  ?  Why  did  he  go  ?  Had  he  any  business  ?  He  could 
show  you  that  he  had  business  in  Locust  Dale,  as  he  has  done, 
but  has  he  shown  you  that  he  had  any  business  beyond  Locust 
Dale  on  that  day,  and  why  he  stopped  at  Barney  Dolan’s,  the 
old  bodymaster  at  Big  Mine  Bun  ? 

We  call  Barney  Dolan  !  The  gentlemen  on  the  other  side  say  : 

You  suppress  evidence,  because  you  do  not  call  Barney  Dolan.” 
Yo !  We  call  no  unrepentant  Mollie  Maguire.  We  called  Grib- 
bins ;  we  called  O’Garra ;  because  they  are  repentant  Mollie 
Maguires,  because  they  have  repudiated  the  Order,  and  have 
nothing  further  to  do  with  it,  and  they  have  put  themselves 
under  the  subjection  and  the  rules  of  their  church  and  their 
religion.  But  we  call  no  unrepentant  Mollie  Maguire.  We 
did  not  call  Barney  Dolan  here,  but  why  did  they  not  call 
him?  They  called  their  Peter  Loobys  and  their  Caseys  and 
men  of  that  description,  but  not  Barney  Dolan.  And  what 
is  still  more  significant  and  to  the  point,  they  brought  Tom 
Donahue  here.  Tom  was  well  dressed,  better  dressed  than 
Kelly,  and  his  face  was  as  clean,  but  we  did  not  complain  of 
that.  They  examined  Donahue  to  impeach  Porr.  He  was  just 
as  competent  a  witness  for  them  by  which  to  impeach  Kelly  as 
he  was  to  impeach  Porr.  Suppose  they  could  have  proved  by 
Tom  Donahue  that  Hester  was  not  at  Mahanoy  Plane  for  the 
purpose  of  joining  him  in  the  robbery  and  murder  of  Claude 
White,  and  then  he  had  shown  that  there  was  no  conspiracy  to 
murder  Claude  White  on  the  17th  day  of  October — would  not 
they  have  asked  him  ?  Why  did  not  they  ask  him  ?  There  he 
was.  We  could  not  ask  him;  he  was  not  our  witness;  it  was 
not  a  matter  of  cross-examination.  We  could  only  examine  him 
upon  what  they  had  examined  him  on  before  in  chief.  But  why 
did  not  they  examine  him.  Here  he  was.  There  was  their 
witness;  there  was  the  man  who  knew  it;  there  was  the  man 
who  was  willing  to  swear  to  all  he  knew  that  would  benefit  the 
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prisoners,  and  why  did  not  they  ask  him?  There  is  a  whole¬ 
some  fear  of  prosecution  for  perjury  among  some  of  the  Schuyl¬ 
kill  County  Mollie  Maguires,  and  these  gentlemen  who  represent 
the  defence  did  not  ask  Tom  Donahue  that  question.  The  very 
fact  that  they  did  not  ask  him  stands  before  you  as  a  practical 
confession  on  the  part  of  Hester,  that  if  they  had  asked  Dona¬ 
hue  it  would  have  revealed  the  fact  that  Hester  had  an  appoint¬ 
ment  with  Tom  Donahue  to  take  the  cars  at  Mahanoy  Plane  to 
go  over  the  mountain  to  assist  in  the  murder  of  Claude  White. 
Why  did  not  they  ask  Donahue  when  they  had  him  here,  and, 
therefore,  is  it  not  true,  as  Kelly  says,  that  Hester  did  miss  the 
cars  at  Big  Mine  Run  on  that  day  and  did  not  get  to  the  pro¬ 
posed  murder  of  Claude  White.  It  would  have  been  the  most 
powerful  contradiction  of  Kelly  if  they  had  shown  that  Hester 
did  not  go  to  the  planes,  and  I  mention  that  fact  here  for  the 
purpose  of  illustrating  Mollie  Maguireism.  But,  say  the  gentle¬ 
men  upon  the  other  side:  ‘^You  have  proof  that  there  is  no 
vote  taken  in  the  order  about  murdering  or  killing  people.’’ 
We  do  not  propose  and  did  not  propose  to  say  anything  of  the 
kind.  We  do  not  propose  to  show  that  votes  were  taken  openly 
in  the  Order  to  commit  these  crimes.  We  do  not  propose  to  show 
that  these  men  had  any  written  or  printed  rules  requiring  them 
to  commit  murder.  Such  a  thing  is  unknown;  such  a  thing 
could  not  exist ;  but  what  we  undertook  to  show  was  the  prac¬ 
tices  of  the  Order,  and  we  undertook  to  show  the  practices  of 
the  Order  and  the  conduct  of  the  members  of  the  Order.  We 
called  Con  O’Garra,  and  Con  O’Garra  told  you  that  he  left  the 
Order  because  he  was  about  to  be  married,  and  the  priest 
would  not  marry  him  while  he  was  a  member.  That  illus¬ 
trates  that  this  Order  is  under  the  ban  of  the  Catholic  Church, 
as  it  is  under  the  ban  of  every  good  Irishman.  There  is 
no  people  on  the  face  of  this  earth  who  have  as  much  interest 
for  the  vindication  of  their  good  name  and  for  the  name  of 
Irishmen  and  Ireland,  and  for  the  extermination  of  this  accursed 
hellborn  Order  of  Mollie  Maguireism  as  Irishmen  have.  O’Garra 
tells  you  what  the  practices  of  that  Order  are,  and  I  will  come 
soon  to  that  branch  of  this  case,  but  it  is  a  fearful  tale.  It 
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illustrates  the  truth  of  this  case  to  a  certain  extent,  that  if  you 
will  just  think  about  it,  will  remove  every  particle  of  doubt  from 
your  minds  as  to  the  guilt  of  these  prisoners,  when  we  come  to 
the  history  of  that  which  is  developed  in  the  testimony  of  Con 
O’Garra.  Then  there  was  Daniel  Gribbins.  These  i>eople  do 
not  publish  to  the  world  that  they  are  criminals.  It  is  their 
interest  to  put  on  a  good  appearance,  and  if  they  can  decoy  into 
their  numbers  a  respectable  man  like  Daniel  Gribbins,  he  will 
never  be  admitted  into  the  inner  circle  of  the  thieves,  and  the 
robbers,  and  the  murderers.  He  will  learn  only  what  is  on 
the  surface.  These  men  understand  the  way  of  wearing  the 
livery  of  heaven  to  serve  the  devil  in,^^  and  they  put  into  the 
society  such  men  as  Daniel  Gribbins  in  order  to  give  themselves 
the  appearance  of  respectability.  I  believe  old  Dan  Gribbins  ; 
he  did  not  know  the  character  of  these  men,  but  he  says :  I 
left  the  society,’^  and  what  did  he  leave  for  ?  Because  of  any 
action  of  the  society  ?  No ;  but  for  the  conduct  of  its  members  ? 

Think  of  that  stealing  of  HalFs  whisky.  Tom  Donahue  set 
it  up.  Kelly  was  in  it,  and  Kelly  got  sixty  cents.  He  helped 
to  steal  three  barrels  of  whisky  for  sixty  cents.  Patrick  Hester 
got  the  whisky,  carried  it  to  Locust  Gap  and  turned  it  into 
other  barrels,  and  then  burned  the  old  barrels  to  hide  the  evi¬ 
dences  of  his  crime,  because  he  who  owned  the  whisky  might 
identify  the  barrels,  but  it  would  be  pretty  hard  to  identify  the 
whisky.  My  friend,  Mr.  Freeze,  told  us  something  about 
crooked’’  whisky,  and  I  doubt  very  much  whether  you  can  tell  if 
whisky  is  crooked  or  straight  by  looking  at  it.  I  have  heard 
of  whisky  straight  ”  and  crooked  whisky but  this  whis¬ 
ky  which  Pat  Hester  stole  from  Jerry  Hall,  whether  it  was 
crooked  or  not,  does  not  appear,  though  he  “took  it  straight” 
to  Locust  Gap,  and  from  there  to  Locust  Gap  Junction.  Tom 
Donahue  was  in  that  robbery.  Can  you  conceive  of  the  possi¬ 
bility  of  so  large  a  band  of  men  organized  to  commit  a  robbery  and 
a  theft  of  that  description?  and  is  that  possible  among  ordinary 
men,  among  men  not  banded  together  as  members  of  some  society, 
the  same  organization  ? 

So  far  as  regards  its  bearing  on  this  question,  let  me  refer  to  a 
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portion  of  the  history  of  that  watch.  This  man  Con  O’Garra 
says  that  Kelly  borrowed  ten  dollars  on  that  double-case  gold 
watch,  worth  $150.  Kelly  could  have  gone  into  the  town  of 
Ashland  and  sold  that  watch  for  five  or  six  times  the  money 
borrowed,  as  old  gold.  It  was  Kelly  who  kept  this  watch ;  Mc¬ 
Hugh  and  Tully  were  too  smart  to  have  anything  to  do  with  it. 
The  men  who  committed  this  murder  divided  the  money,  equally, 
and  they  allowed  Kelly  to  take  the  watch,  because  the  man  who 
had  the  courage  to  carry  that  watch  was  the  man  who  dared  to 
carry  about  with  him  the  evidence  of  his  guilt  in  the  murder  of 
Kea,  and  even  Daniel  Kelly  did  not  dare  to  do  that  entirely.  He 
hid  it  the  first  night  he  got  it,  as  he  tells  you,  with  Michael  - 
Graham,  and,  by  and  by,  he  borrowed  ten  doilars  on  it  from  Con 
O’Garra,  and  Con,  who  was  a  young  man  and  just  married,  says 
that  he  concealed  the  watch  and  would  not  let  his  wife  know  anv- 
thing  about  it;  he  hid  it  in  the  bottom  of  his  trunk  under  his 
clothes.  Con  O’Garra  had  been  a  Mollie,  and  was  not  a  repent¬ 
ant  Mollie  before  then ;  but  the  priest  made  him  withdraw  from 
the  organization  in  order  that  he  might  have  one  of  the  sacra¬ 
ments  of  the  Church,  the  marriage  ceremony,  performed.  Kelly, 
in  the  progress  of  time,  wanted  more  money  on  that  watch.  He 
had  occasion  to  flee  the  country  for  parts  unknown,  and  he  had 
his  convenient  friend  Roger  Maguire  there,  and  Roger  paid  the 
ten  dollars,  for  which  Con  held  the  watch  as  security,  and  gave 
Kelly  ten  dollars  more  on  a  watch  worth  $150. 

What  did  Roger  Maguire  do  with  that  watch  ?  Now  notice  ! 
Four  men,  Roger  Maguire,  Con  O’Garra,  Patrick  Raiferty,  and 
a  man  by  the  name  of  Johnny  Mohan  met  together,  and  they  took 
that  watch  and  smashed  it,  broke  it  into  little  pieces,  and  threw 
it  into  Mahanoy  Creek.  That  is  not  the  way  to  use  watches. 
Do  you  doubt  but  that  every  man  who  participated  in  that  act 
certainly  knew  that  that  was  Rea’s  watch  ?  They  must  have 
known  that  it  was,  for  if  Dan  Kelly  had  merely  stolen  it,  they 
would  not  have  destroyed  it.  When  he  loaned  twenty  dollars  to 
Dan  Kelly  upon  that  watch  to  flee  the  country,  Roger  Maguire 
became  an  accessory  after  the  fact  to  the  murder  of  Alexander 


29 


W.  Rea,  and  those  four  men,  when  they  met  together  at  the 
breaker  and  destroyed  that  watch  and  broke  it  into  pieces  and 
threw  it  into  Mahanoy  Creek,  were  also  accessories  after  the  fact 
to  that  murder,  and,  with  that  fact  proved  upon  them,  they  could 
have  been  convicted  of  it  in  any  court  of  Christendom  that  had 
jurisdiction,  and  where  the  law  was  administered. 

What  does  that  prove  ?  It  proves  that  there  were  four  men 
that  this  man  Dan  Kelly  was  willing  to  trust  with  a  secret  that  in¬ 
volved  his  neck,  his  life;  trust  with  the  fact  that  he  had  the  watch 
that  was  taken  from  the  murdered  Rea.  That  fact,  of  itself, 
would  have  been  evidence  upon  which  Dan  Kelly  could  have  been 
tried,  convicted,  and  hung  for  that  murder;  and  yet  Dan  Kelly  not 
only  loaned  Con  O’Garra  this  watch,  but  Roger  Maguire  bought 
it,  and  Roger  Maguire  when,  he  destroyed  it  took  into  his  confi¬ 
dence  Patrick  Rafferty  and  Johnny  Mohan,  and  they  all  knew 
it.  Did  they  give  any  information  to  the  officers  of  the  law  that 
they  had  found  the  watch  of  the  murdered  Rea?  Oh,  no  !  In¬ 
stead  of  that,  they  demolished  that  watch  and  destroyed  the  evi¬ 
dence  of  the  fact  that  it  had  ever  existed.  How  could  such  a  thing 
as  that  exist  in  an  ordinary  community  among  ordinary  men? 
Does  not  that  fact  speak  more  than  trumpet-tongued  as  to  the 
existence  of  a  criminal  band?  of  a  criminal  organization?  I 
will  not  weary  you  with  the  details  of  all  the  evidence  in  this 
case  that  go  to  show  the  existence  of  this  criminal  organization 
called  Mollie  Maguireism.  You  cannot,  under  the  illustrations 
that  you  have  had  in  this  case,  doubt  it.  It  existed,  and  here  is 
the  only  explanation  that  is  possible  as  to  the  numbers,  the  five 
or  six  men  who  were  engaged  in  the  robbery  and  murder  of 
Rea.  Tom  Donahue,  at  the  very  time  that  he  went  through 
the  form  of  trial  in  this  case,  knew  all  about  the  murder  of  Rea. 
If  he  did  not  know  about  the  murder  of  Rea  and  the  murderers 
of  Rea,  why  did  not  they  ask  him  in  reference  to  that  subject 
when  he  was  on  the  witness-stand  ?  Kelly  told  you,  upon  his 
oath,  that  he  had  told  Tom  Donahue  the  next  day  after  the 
murder  all  the  facts  concerning  it,  and  would  not  it  have  been  the 
most  powerful  evidence  in  the  world  for  these  prisoners,  in  order 
to  break  down  Dan  Kelly,  to  have  proved  by  Tom  Donahue 
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that  Kelly  did  not  tell  him  about  the  murder  of  Kea?  But 
these  prisoners  did  not  ask  Donahue  upon  that  subject,  and  it 
stands  a  practical  confession  before  you  that  Kelly  did  tell  Tom 
Donahue  all  about  the  murder  of  Rea,  and  that  Tom  Donahue 
knew  all  about  the  murder;  and,  when  he  went  through  the 
form  of  a  trial  in  this  court,  he  knew,  as  well  as  Dan  Kelly  or 
Pat  Hester,  or  any  other  man  in  existence,  all  about  the  murder 
of  Rea.  But  Donahue  knew,  too,  that  he  had  crossed  the  Ma¬ 
han  oy  Planes  that  day  to  rob  Claude  White,  and  that  he  could 
not  be  down  on  the  south  side  of  the  Broad  Mountain  attempt¬ 
ing  to  rob  and  murder  Claude  White,  and,  at  the  same  time,  be 
on  Locust  Mountain  among  the  murderers  of  Rea.  And  hence 
it  was  that  with  boldness  and  courage  Donahue  came  into  this 
court-room  on  his  trial,  and,  while  it  is  possible,  according  to 
the  technical  rules  of  evidence,  that  the  jury  which  acquitted 
Tom  Donahue  may  have  been  right  in  doing  so,  yet  Donahue  is, 
in  the  court  of  Heaven,  just  as  guilty  of  the  murder  of  Rea  as  if 
he  had  been  actually  present  when  Rea  was  killed ;  and  when¬ 
ever  the  just  verdict  of  an  omniscient  God  is  rendered  upon  this 
question,  Tom  Donahue  will  be  held  responsible  for  that  murder; 
and  I  will  undertake  to  give  to  you  what  appears  in  the  evidence 
in  this  case,  and  in  the  statements  of  the  counsel,  who  have  in¬ 
troduced  some  matters  that  are  outside  of  the  evidence  here,  to 
show  how  Thomas  Donahue  in  the  court  of  Heaven  is  respon¬ 
sible  for  the  murder  of  Rea. 

Tom  Donahue  and  Pat  Hester  were  Mollie  Maguires.  Pat 
Hester  had  initiated  Donahue,  and  Thomas  helped  Pat  to  steal 
the  whisky  from  Jerry  Hall,  and  Pat  had  helped  Tom  to  beat 
Sam  McGee,  and  there  was,  as  I  claim,  and  as  I  think  the  evi¬ 
dence  that  has  been  stated  here  justifies  me  in  showing  to  you,  a 
confederacy  to  rob  and  murder  Claude  White  and  Alexander  W. 
Rea ;  that  the  material  that  was  first  engaged  to  murder  Rea  was 
to  be  by  Mollie  Maguires,  to  be  brought  from  the  City  of  Phila¬ 
delphia.  Jack  Smith,  another  Mollie,  heard  of  this,  and  Jack 
Smith  said  that  if  they  would  bring  Mollie  Maguires  from  Phila¬ 
delphia  to  murder  Rea  he  would  leave  the  Order.  It  was  a  dis¬ 
grace  in  the  estimation  of  Jack  Smith  that  they  had  not  “  good 
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men  for  a  clean  job  around  Ashland,  and  that  it  was  necessary 
to  send  to  Philadelphia  to  get  Mollie  Maguires  from  there  for 
the  purpose  of  murdering  and  robbing  Rea ;  and  when  Tom 
Donahue,  according  to  the  statement  of  Doorley,  as  has  been 
stated  to  you,  went  to  Doorley^s  house  and  asked  if  the  men 
from  Philadelphia  had  arrived,  Doorley  said,  Xo,  they  have  not 
come.’’  It’s  no  matter,”  was  the  answer ;  “  we  have  made  our 
arrangements,  and  we  have  got  other  men  to  do  it.”  But  it  was 
never  intended,  in  my  opinion,  to  rob  and  murder  Claude  White 
and  Rea  on  the  same  dav.  The  scheme  "was  to  rob  and  murder 
Claude  White  on  the  17th  day  of  October,  1868,  and  to  murder 
Rea  on  the  next  pay  day ;  but  Pat  Hester,  unfortunately  in  his 
estimation,  with  Skiverton  and  McHugh,  missed  the  cars  at 
Mahauoy  Planes,  and,  missing  the  cars  at  Mahanoy  Planes,  Pat 
said,  I  am  too  late  for  that  job.  Tom  Donahue  gets  the  benefit 
of  that,  and  Tom  can’t  complain  if  I  set  up,  myself,  another 

job  here  to-night.  It’s  not  too  late  to  rob  Rea  to-morrow  morn- 

• 

mg. 

And  where  then  did  Hester  go  to  ?  To  Roger  LafiPerty — and 
who  is  Roger  Lafferty,  or  Roger  Johnson  ?  He  was  the  bartender 
of  Tom  Donahue.  Have  you  any  doubt  about  that  relation  of 
Roger  Lafferty  to  Tom  Donahue  ?  What  does  that  good  old 
lady,  Mrs.  Reagan,  tell  you  ?  She  says  Tom  Donahue  brought 
Roger  Lafferty  and  Aleck  Lafferty  to  her  house,  and  introduced 
them  as  strangers,  as  Roger  and  Aleck  Johnson,  about  the  be¬ 
ginning  of  November,  shortly  after  the  murder  of  Rea,  and 
shortly  before  the  arrest  of  Tom  Donahue. 

I  have  gone  over  this  explanation  simply  for  the  purpose  of 
illustrating  Mollie  Maguireism,  for  that  is  the  only  purpose  for 
which  I  have  detained  you  so  long  and  perhaps  wearied  you ; 
but  it  is  of  the  utmost  importance  in  this  case,  and  it  is  neces¬ 
sary  to  the  fundamental  understanding  of  it  that  you  should 
be  informed  upon  that  subject.  I  want  you  men  of  Columbia 
County  to  help  in  this  movement  that  has  become  a  necessity  for 
life  in  the  coal  regions  of  Pennsylvania,  to  help  exterminate  tliis 
hellborn  organization,  and  send  it  back  to  the  Prince  of  Dark¬ 
ness  whence  it  came.  If  you  will  stand  by  your  duty  to  the 
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people  of  this  county ;  if  you  will  stand  by  the  good  men  and 
women  here  assembled  within  this  court-house  within  the  sound 
of  my  voice,  who  are  looking  and  waiting  anxiously  the  result 
of  your  verdict ;  if  you  will  stand  by  the  people  of  Schuylkill, 
Northumberland,  and  Carbon  Counties,  you  will  not  establish  in 
that  section  of  Columbia  County,  that  is  the  fairest  portion  of 
all  our  coal  fields,  the  paradise  of  Mol  lie  Maguires  ;  you  will  not 
open  it  as  an  intrenchment  behind  which  they  may  all  retreat; 
you  will  not  make  it  a  place  of  refuge  for  the  criminals  of  the 
coal  region ;  you  will  not  establish  there  a  pest-house  worse  than 
ten  thousand  pest-houses,  where  these  mountaineer  robbers  may 
come  down  upon  you  farmers  in  the  lowland  and  burn  your 
houses  and  destroy  the  lives  of  yourselves,  your  wives  and  your 
children  ;  and  hence  it  is  that  it  is  all-important  to  you  that  you 
understand  the  character  of  Mollie  Maguireism,  because,  if  you 
do  not  understand  it,  you  cannot  take  an  intelligent  view  of  the 
facts  of  this  case.  But  if  you  do  understand  it  the  solution  of 
this  question  is  without  difficulty,  and  you  can  arrive  at  a  con¬ 
clusion  about  which  there  can  be  no  doubt  or  hesitation. 

I  shall,  therefore,  assume  that  this  murder  was  committed  by 
a  band  of  men ;  that  it  was  committed  by  men  who  belonged  to 
the  organization  of  Mollie  Maguires.  I  shall  assume  that  the 
evidence  in  this  case  must  have  satisfied  your  minds  of  that. 
What  follows  from  that?  Is  it  true  that  men  are  banded  to¬ 
gether,  that  they  belong  to  criminal  organizations  who  rob  and 
steal,  and  murder,  who  whip  bosses  and  who  kill  them  too,  and 
in  broad  daylight?  If  you  believe  that  such  an  organization 
as  that  exists,  then  you  can  account  for  why  there  were  these  six 
men  on  the  highway  on  the  morning  of  the  17th  of  October, 
1868,  to  rob  and  murder  Bea;  but,  unless  you  can  understand 
that  great  fact,  you  cannot  comprehend  how  it  was  possible  in 
a  civilized  country  that  so  many  robbers  and  murderers  could 
be  instantly  drawn  together.  Then  what  follows?  You  have 
before  you  the  evidence  of  an  organization  in  which  Pat  Hester 
was  a  bodymaster,  was  a  man  high  in  authority,  who  could  say 
to  his  men  go  and  they  would  go.  Was  there  any  difficulty 
then  in  organizing  such  a  band  of  men  ?  But,  say  our  learned 
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friends,  we  admit  that  this  organization  existed,  and  your  own 
infamous  Dan  Kelly  himself  shows  it’^  Who  is  Dan  Kelly? 
They  have  endeavored  to  depict  him  before  you  as  the  vagrant 
that  he  was;  and  among  other  things  it  appears  he  was  the  man 
who  had  helped  Pat  Hester  steal  three  barrels  of  whisky,  for 
sixty  cents,  barely  enough  to  find  his  own  whisky  for  the  night. 
This  man  who  would  steal  for  Hester,  and  who  would  beat  men 
for  Donahue,  was  he  the  man  to  organize  a  force  of  five  or  six 
men  for  the  expedition  of  murder?  Where  was  his  power  and 
where  wis  his  influence  to  organize  such  a  force?  He,  who  was 
the  lowest  sort  of  a  subaltern,  could  not  so  organize.  It  required 
the  power  of  an  organizer,  of  a  master,  to  do  so ;  and  the  master 
was  there,  and  that  master  was  Pat  Hester.  If  Donahue  had 
been  at  home  he  could  have  done  it,  but  he  was  away,  and, 
therefore,  Hester  and  his  associates  went  to  Donahue’s  house, 
and  the  murder  was  organized  then  and  there.  It  could  not 
have  been  Kelly  who  did  this.  It  must  have  been  some  man 
of  influence  and  power  in  the  Order ;  and  who  was  it  ?  How 
was  it  done?  We  come  now  to  this  question  in  the  case ;  to  the 
evidence  as  bearing  directly  as  to  by  whom  this  conspiracy  was 
organized  and  carried  out,  and  I  propose  to  consider  that  subject 
under  three  different  heads : 

First:  The  direct  and  positive  evidence. 

Next:  Confessions  direct  and  inferential. 

Third:  The  circumstantial  evidence. 

As  to  the  direct  evidence,  our  witness  is  Dan  Kelly.  Our  friends 
tell  you  that  Dan  Kelly  was  a  thief  and  a  robber,  before  he  be¬ 
came  at  this  time  also  a  murderer,  and  therefore  you  should  not 
believe  him.  Was  Dan  Kelly  ever  arrested  for  his  crime  before 
he  confessed  it?  Did  anybody  on  earth  who  could  prove  it  in  a 
court  of  justice  know  that  Dan  Kelly  had  committed  this  crime? 
Who  was  the  witness  who  could  come  into  this  court,  if  Dan 
Kelly  liad  been  arrested  and  charged  with  this  crime,  who  could 
and  would  have  proved  it  on  him?  If  we  knew  such  a  witness 
as  that  do  not  you  suppose  we  would  have  brought  him  here? 
Dan  Kelly  confessed  this  crime,  when  there  was  no  proof  against 
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him  under  heaven  except  that  which  was  among  the  impenetrable 
secrets  of  the  Mollie  Maguires,  and  inside  of  that  circle,  he  was 
perfectly  safe.  Kelly  then,  confessed  this  crime  at  a  time,  when 
there  was  no  evidence  against  him,  and  when  there  was  no  charge 
against  him.  The  gentlemen  upon  the  other  side  say  that  he  is 
contradicted  by  the  testimony  of  Captain  Linden ;  that  it  was 
Captain  Linden  who  charged  him  with  this  crime.  There  is  not 
a  particle  of  discrepancy  between  the  testimony  of  Captain  Linden 
and  Dan  Kelly  upon  this  subject.  Dan  Kelly  says  that  when 
Captain  Linden  first  expressed  the  opinion  to  him  that  he  was 
one  of  the  murderers  of  Rea  he  denied  it,  and  he  admits  what 
took  place  then  between  Captain  Linden  and  himself.  Then 
Captain  Linden  said  :  I  leave  you  now,  Kelly,  and  if  you  want 
to  see  me  again  you  can  send  for  me.^’  There  is  not  a  particle  of 
difference  between  Captain  Linden  and  Kelly  upon  that  subject; 
not  a  shadow. 

Then  it  is  true  that  Kelly  confessed  that  crime  when  there  was 
no  accusation  against  him.  My  learned  friends  say  that  he  had 
a  motive  for  his  confession;  that  he  wanted  to  get  a  pardon,  and 
that  he  saw^faaJ  Jimmy  Kerrigan  walking  up  and  down  the 
corridors  of  the  prison  dressed  in  good  clothes,  smoking  Habana 
segars,  and  he  wanted  to  be  equal  to  Kerrigan.  Dan  Kelly  was 
in  prison,  but  the  time  of  his  imprisonment  had  nearly  run  out. 
It  had  not  much  longer  to  run,  and  it  was  a  poor  amendment  to 
the  condition  that  he  then  was  in,  that  he  might  have  a  suit  of 
clothes,  and  walk  up  and  down  the  corridors  of  a  penitentiary, 
smoking  Habana  segars,  when  by  his  confession  he  would  sub¬ 
ject  himself  to  a  trial  for  murder ;  and  where  is  the  evidence  of 
all  that?  They  undertook  to  produce  evidence  that  Jimmy 
Kerrigan  had  a  new  suit  of  clothes,  but  that  evidence  was  given 
by  their  immaculate  witness  Ben  Thomas,  and  my  friend  Mr. 
Ryan  has  thrown  Ben  overboard,  and  says  that  you  must  not 
believe  him.  He  wanted  to  make  a  bargain  with  us  that  he 
would  throw  Ben  over,  and  we  in  return  would  throw  Kelly 
over,  but  we  cannot  make  any  such  bargain.  Ben  Thomas  is  an 
unrepentant  villain.  He  has  not  been  washed  of  his  moral  stains, 
and  if  the  olfactories  of  my  friend,  Mr.  Ryan,  were  not  entirely 
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deadened,  he  must  have  known,  when  Thomas  left  the  witness- 
stand,  that  his  physical  condition  was  not  as  well  washed  as  he 
ought  to  have  had  it,  and  the  waters  of  Fishing  Creek  should  be 
applied  to  him.  But  there  is  no  evidence  at  all  in  regard  to 
Jimmy  Kerrigan,  although  I  will  tell  you  that  Jimmy  Kerrigan 
had  a  suit  of  clothes  made  for  him  and  sent  to  him  in  the  prison, 
and  that  suit  used  to  trouble  the  lawyejfwho  defended  the  Mollie 
Maguires  of  Schuylkill  and  in  Carbon  Counties  just  as  much  as 
Kelly^s  new  suit  troubled  them  here.  On  one  occasion,  my  friend, 
Mr.  Ryan,  asked  Kerrigan:  Where  did  you  get  that  suit  of  clothes 
from  ?”  Said  Kerrigan  :  Didn’t  I  have  to  have  them  ?  Didn’t 
I  wear  my  pantaloons  out  picking  out  roads  for  the  Mollie  Ma¬ 
guire  murderers?”  He  had  to  have  new  clothes,  and  I  suppose 
the  reason  why  Dan  Kelly  had  to  have  new  clothes  was  because 
the  warden  of  the  prison  knew  his  old  clothes  were  worn  out, 
and,  as  he  was  coming  here  to  Columbia  County,  it  was  neces¬ 
sary  that  he  should  have  clothes  to  wear  when  he  came.  I 
know  no  other  reason  for  it  than  that ;  but  I  am  very  sure, 
after  hearing  the  testimony  of  my  friend.  Captain  Linden,  that 
nobody  connected  with  this  prosecution  at  all  events  had  any¬ 
thing  to  do  with  Dan  Kelly’s  suit  of  clothes.  But  he  had  to 
have  clothes,  and  it  does  not  make  much  difference  what  clothes 
they  are  as  long  as  they  are  comfortable,  because  when  any  one 
wants  fine  clothes,  it  is  to  make  a  fine  appearance.  Why  do 
you  suppose  a  man  inside  of  a  penitentiary  would  want  to  make 
a  fine  appearance?  What  good  would  it  do  him?  Suppose 
one  of  these  fine  ladies  who  are  here  now,  should,  by  some 
accident,  happen  to  be  sent  to  the  penitentiary ;  what  would  they 
want  with  their  velvet  coats  and  their  fine  dresses?  They  would 
be  warm  and  comfortable,  yet  they  could  get  along  inside  of  the 
prison  with  anything  else  that  would  be  warm  and  comfortal  le, 
and  they  would  not  want  to  wear  their  velvets  and  silks.  So  it 
would  be  with  Jimmy  Kerrigan  or  Dan  Kelly  or  any  one  else.  But 
it  would  be  a  poor  amendment  to  the  condition  of  a  man  about  to 
be  liberated  from  imprisonment  in  the  penitentiary  for  the  crime 
of  larceny,  to  have  voluntarily  charged  himself  with  the  crime 
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of  murder,  and  given  his  neck  to  the  baiter  to  secure  himself  a 
suit  of  clothes. 

The  gentlemen  say :  ^^Why  does  not  Dan  Kelly  run  free  now? 
There  is  his  pardon,  and  you  cannot  hold  him  for  a  moment 
after  that  pardon,  and  yet  he  is  confined  in  the  cells  of  yonder 
prison  Do  you  know  any  reason  for  it,  except  for  the  mur¬ 
der  of  Rea?  We  know  of  pone  in  this  case,  and  surely  nothing 
outside  of  this  case  for  which  Kelly  should  be  held.  Dan  Kelly 
clear!  There  is  a  great  mistake  in  the  popular  mind,  in  regard 
to  this  thing  of  State’s  evidence.  In  England,  if  a  witness,  an 
accomplice,  told  on  his  companions  in  guilt,  and  then  came  upon 
the  witness-stand,  and  the  Judge  who  sat  upon  the  bench  and 
presided  over  the  trial  believed  that  he  had  told  the  whole  truth, 
he  could  recommend  him  to  the  Crown  for  a  pardon ;  and  by 
practice,  there  seemed  to  be  an  implied  obligation  on  the  part  of 
the  Crown  to  grant  the  pardon.  But  there  is  no  such  rule  in 
this  country.  The  recommendation  of  your  president  judge  for 
the  pardon  of  Dan  Kelly  would  go  to  the  Board  of  Pardons 
simply  with  the  influence  and  respectability  of  the  judge  who 
gave  it;  but  it  would  carry  along  with  it  no  implied  duty  on 
the  part  of  the  Board  of  Pardons,  to  recommend  Kelly  to  a 
pardon.  There  would  be  no  obligation  expressed  or  implied  on 
the  part  of  the  Governor  of  the  Commonwealth  to  issue  a  pardon 
to  Kelly. 

I  do  not  know  whether  your  Honor  has  had  your  attention 
called  to  an  authority  in  First  Bishop’s  Criminal  Procedure  on 
this  subject,  page  1067,  which  covers  the  comments  of  the  gen¬ 
tlemen  upon  the  other  side,  but  I  will  read  it: 

*^Now  it  is  plain  that  this  reasoning  is  satisfactory  as  account¬ 
ing  for  the  English  practice;  but,  in  the  United  States,  accord¬ 
ing  to  the  constitutions  of  a  large  part  of  the  States,  there  can  be 
no  pardon  of  an  oflence  until  the  offender  is  convicted;  or,  if 
there  could,  it  is  not  the  course  of  things  with  us  for  the  judges 
to  recommend  pardons  as  in  England.  There  the  judges  can 
practically  procure  a  pardon;  here  they  (rannot.  There,  it  is  the 
course  for  a  pardon  to  be  given  the  testifying  accomjfiice,  at  the 
pro[)er  time;  here,  in  most  instances,  the  [)rosecuting  offlcer 
simply  declines  to  institute  criminal  proceedings  against  him; 
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or,  if  proceedings  have  been  began,  he  simply  diseontinnes  them 
by  a  nol.  pros  ,  or  other  proper  means.  Indeed,  it  is  not  easy 
to  see  how,  according  to  the  course  of  onr  practice,  the  judge  can 
well  interfere  in  any  to  regulate  such  a  matter,  unless  ])er- 
haps  by  refusing  to  prisoner  who  had  testified  as  State’s 

evidence  against  another,  if  it  should  appear  that  the  prosecuting 
officer  was  pursuing  him  in  violation  of  the  express  or  implied 
understanding.  If  a  witness,  on  a  trial,  is  introducerl  by  the 
prosecuting  officer  to  testify  to  facts  which  he  knows,  and  he  does 
not  choose  to  conceal  his  own  participation  in  them,  he  is  a  lawful 
witness,  and  no  one  but  the  witness  himself  is  entitled  to  object 
to  his  criminatino:  himself;  and  this  is  reallv  all  there  is  about 
being  State’s  evidence,  except  the  understanding  relative  to  the  fu¬ 
ture  protection  of  the  witnesss;  and,  with  us,  since  the  power  to 
act  is  complete  in  the  hands  of  the  prosecuting  officer,  the  right 
to  exercise  the  power  should  be  construed  to  be  also  in  him.” 

There  is  no  obligation  express  or  implied  on  the  part  of  the 
Government  to  grant  a  pardon  ;  but  there  is,  in  ordinary  praetice, 
an  implied  obligation  on  the  part  of  the  prosecuting  officer  to 
deal  leniently  with  a  man  who  has  repented  of  his  crime,  and 
who  has  rendered  to  tlie  public  all  the  service  he  can  render  by 
exposing  the  criminal.  This  is  not  uniform.  My  friend,  Mr, 
Wolverton,  comes  from  Northumberland  County,  where,  a  short 
time  since,  there  was  a  very  heinous  robbery  at  which  one  of  the 
robbers  was  killed.  Subsequently  a  young  man  who  had  been 
enticed  by  a  lot  of  Mollie  Maguires  to  assist  in  the  robbery, 
turned  State’s  evidence  and  ex}>osed  the  crimq/$',  and  the  other 
men  were  brought  to  trial  and  convicted  before  Judge  Rockafel- 
ler,  and  sent  to  the  pejiitentiary ;  and  then  afterward  the  accom¬ 
plice  was  tried,  the  man  who  had  turned  State’s  evidence,  and  he 
was  convicted  and  sentenced  to  the  penitentiary  also.  I  hap¬ 
pened  to  meet  Judge  Rockafeller  a  few  weeks  after  that  in  the 
City  of  Philadelphia,  when  he  gave  me  an  account  of  the  trial, 
conviction,  and  sentence. 

What  may  be  done  then  is  with  the  prosecuting  officer;  but 
there  is  one  thing,  whether  in  England  or  America,  that  over¬ 
rides  and  controls  everything  else  upon  the  question  of  consid¬ 
eration  for  an  accomplice,  and  this  one  thing  is  the  main  ground 
upon  which  an  accomplice  may  hope  for  any  indulgence  or  miti- 
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gation  of  punishment^  and  that  is  upon  the  ground  that  when  he 
comes  upon  the  witness-stand  he  tells  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  The  highest  motive  on  earth  that  can 
be  presented  to  a  man  to  tell  the  truth  is  when  he  can  save  his 
life  by  so  doing.  Dan  Kelly  come  on  this  witness-stand  and  lie 
and  expect  from  the  prosecution  officer  of  this  county,  the  repre¬ 
sentative  of  the  Commonwealth,  any  indulgence  !  Never,  never! 
He  would  seal  his  own  fate.  Do  you  think  that  Dan  Kelly 
could  come  upon  this  stand  and  tell  a  tale  that,  in  the  examina¬ 
tion  in  chief  and  the  cross-examination  lasted  nearly  four  days, 
and  tell  a  lie  that  could  deceive  anybody?  I  am  getting  to  be 
among  the  senior  members  of  the  bar,  and  I  have  had  a  little 
experience  in  the  trial  of  eases,  and  I  will  take  my  friend  Mr. 
Ryan  along  w*ith  myself,  and  let  us  cross-examine  a  liar  upon  the 
witness-stand  who  undertakes  to  give  a  narration  of  fifty  or  a 
hundred  events,  and  if,  after  he  has  left  that  witness-stand,  if  he 
has  told  a  lie,  we  do  not  convince  every  man  in  the  jury-box  of 
the  extent  of  the  lie,  then  I  will  count  my  whole  experience  as  for 
nothing.  I  never  was  puzzled  but  once.  The  late  John  Bannan 
and  myself  were  employed  to  defend  a  Welsh  coal  operator,  by 
the  name  of  Daniel  Edwards,  for  killing  another  Welshman  by 
the  name  of  Richards.  On  the  witness-stand  there  was  pro¬ 
duced  a  witness  by  the  name  of  John  Hughes,  who  was  an  un¬ 
educated  man,  but  who  told  his  story  with  very  great  clearness, 
and  he  fixed  the  murder  on  Edwards  beyond  any  perad venture. 
There  was  no  escape  from  the  testimony,  and  yet  John  Bannan 
and  myself  felt,  in  our  inner  hearts,  that  his  whole  testimony 
was  false,  and  we  went  to  work  at  him,  in  cross-examina¬ 
tion,  to  get  at  all  the  surroundings  and  circumstances  we  could 
think  of,  to  see  whether  there  was  any  way  in  which  we  could 
expose  that  he  was  telling  a  falsehood.  We  kept  him  upon  the 
witness-stand,  under  cross-examination,  for  a  day  and  a  half,  and 
we  were  almost  despairing  of  being  able  to  make  manifest  that 
he  was  lying,  and  yet  we  felt  and  believed  that  he  was.  At  last 
I  said  ;  “  Hughes,  you  are  the  friend  of  Edwards,  are  you  not 
‘‘Yes,  sir.’’  “And  you  were  also  the  friend  of  Richards?” 

“Yes,  sir.”  “And  you  stood  by  and  saw  them  fighting?” 
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^‘Yes,  sir.”  And  you  did  not  separate  them?”  ^^Yo.” 
^^And  you  saw  Edwards  strike  the  blow  that  killed  poor  Rich¬ 
ards  ?”  “  Yes,  sir.”  And  both  were  your  friends  ?”  Yes.” 

Why  did  not  you  interfere  to  save  your  friend  ;  they  were  both 
your  friends,  why  did  not  you  interfere?”  Well,  I  thought  it 
was  none  of  my  business.”  ^^Was  it  none  of  your  business  to 
save  your  friend  and  to  prevent  the  murder?”  Well,  that  was 
their  business.”  And  so  he  went  on  with  these  foolish  answers, 
and  he  left  the  witness-stand  in  a  half  an  hour  afterward,  and  there 
was  not  a  juror  in  the  box  that  did  not  know  that  the  whole  ma¬ 
terial  part  of  his  story  was  a  lie. 

So  it  is  with  this  man  Daniel  Kelly.  He  could  not  deceive 
anybody  under  the  searching  fire  of  cross-examination  to  which 
he  was  here  subjected  for  nearly  two  days.  If  that  man  had 
faltered  or  lied  a  single  hair’s  breadth,  it  would  have  been  dis¬ 
covered.  The  ingenuity  of  my  learned  friends  have  been  taxed 
to  the  utmost  to  discover  specks  and  flaws  where  none  exist,  and 
they  have  discovered,  I  emphatically  say,  none  that  show  any 
wilful  perversion  of  truth  on  the  part  of  Dan  Kelly.  There  was 
nothing  when  that  man  left  the  stand  upon  v^^hich  his  testimony 
could  be  impeached  in  your  estimation,  except  that  he  told  you 
the  story  of  his  criminal  career,  and  how  bad  a  man  he  had  been, 
and  I  well  knew  that  until  you  came  to  understand  the  motives 
that  that  man  was  acting  under  to  tell  the  truth,  until  you  came 
to  understand  that  he  could  not  have  stood  the  fire  of  that  cross- 
examination,  and  come  out  unscathed,  if  he  had  been  telling  a 
lie,  that  you  might  have  shrank  from  giving  credence  to  his  tes¬ 
timony  ;  but  wh^n  you  understand  that  if  he  had  any  motive  on 
earth,  his  motive  only  was  to  tell  the  truth,  you  cannot  disbelieve 
him. 

Did  you  see  Tom  Donahue  when  he  was  here  ?  Tom  Dona¬ 
hue,  were  you  in  the  party  that  helped  to  steal  the  whisky  of 
Jerry  Hall  along  with  Hester?”  decline  to  answer  that 
question  on  the  ground  that  it  will  criminate  me.”  Were  you 
the  party  w’ho  produced  that  half  gallon  of  whisky  for  the  crowd 
to  make  the  attack  on  Sam  McGee  ?”  I  decline  to  answer  that 
question  on  the  ground  that  it  will  criminate  myself.”  Kelly, 
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did  you  help  to  steal  the  wliisky  of  Jerry  Hall  T’  Yes,  and 
Pat  Hester  and  Tom  Donahue  helped  also.’^  Did  not  you  rob 
a  man  at  People’s  hotel  in  Luzerne  County  ?”  Yes.”  ‘‘What 
other  crimes  did  you  commit?”  “I  committed  several  other 
robberies  and  offences.”  Did  he  screen  himself  behind  the  pro¬ 
tection  that  the  law  gave  him,  by  answering  that  he  was  not 
bound  to  state  anything  which  would  criminate  himself?  No, 
he  told  you  the  catalogue  of  his  crimes,  and  I  know  that  he  told 
you  in  a  way  that  startled  you,  because  you  have  not  lived  among 
these  Mollie  Maguires,  and  you  do  not  and  cannot  otherwise 
readily  understand  them ;  and  I  felt  that  when  this  man  nar¬ 
rated  this  story  of  his  crimes,  you  felt  shocked  and  horrified, 
because  I  agree  with  the  learned  counsel  who  told  you  he 
doubted  whether,  in  the  history  of  Columbia  County,  any  man 
ever  occupied  a  seat  on  the  witness-stand,  who  gave  so  horri¬ 
ble  a  narrative  of  his  life  as  Dan  Kelly  gave.  And  yet  he 
gave  it,  and  told  of  the  murder  of  Rea,  and  told  of  the  rob¬ 
beries  and  thefts  that  he  had  committed,  but  neither  the  mur¬ 
der  of  Rea,  when  first  confessed,  nor  these  robberies  and  mur¬ 
ders  that  he  had  also  committed,  of  which  he  spoke  upon  this 
witness-stand,  was  he  under  any  obligation  to  tell — and  yet  he 
told  them  all.  Why  did  he  tell  them?  He  told  them  for  the 
same  reason  that  moves  a  penitent  sinner  when  he  goes  to  confess 
his  sins,  because  he  knows  that  he  should  secrete  nothing,  and 
that  he  should  make  a  full  confession  if  he  expects  pardon  and 
forgiveness.  When  the  learned  counsel  said  to  Kelly:  “You 
made  this  confession  voluntarily  ?”  “  Yes.”  “Are  you  willing  to 
take  the  consequences  of  having  made  a  voluntary  confession?” 
“I  am  willing,  whatever  the  consequences  may  be;  if  they  hang 
me  on  the  gallows  to-morrow,  I  take  the  responsibility  of  declar¬ 
ing  here  under  my  oath  that  I  have  voluntarily  told  this  tale.” 
Unless  you  believe  that  when  a  man  has  once  commenced  a 
career  of  crime,  and  has  crimsoned  his  soul  with  sin,  there  is 
not  water  enough  in  all  Israel  to  wash  him  clean,  and  restore 
him  again  and  make  him  white  as  wool,  as  we  are  promised  that 
the  crimsoned  sinner  can  be  made;  unless  you  believe  that  Dan 
Kelly  cannot  be  repentant,  that  he  cannot  be  made  as  white  as 


41 


wool,  and  thono^h  his  sins  are  as  scarlet,  they  mav  be  made  as 
snow,  do  not  believe  him.  I  do  not  pretend  to  sav  that  Dan 
Kelly  has  attained  to  that  position  ;  but  I  say  that  liis  face  is 
toward  repentance  and  reform,  and  he  has  done  all  in  his  power 
that  any  man  in  his  position  could  do  to  make  amends  for  the 
sins  of  the  past,  and  among  the  best  and  the  greatest  of  all  amends 
that  he  could  make,  is  to  help  break  up  this  accursed  order  of 
Mollie  Mai^uireism. 

The  Commonwealth  do  not  ask  for  the  execution  of  these  men 
for  the  sake  of  any  vengeance,  for  the  sake  of  any  desire  to  have 
them  executed.  No  ;  but  as  murderers  they  have  forfeited  their 
lives  to  the  law,  and  worse  than  all,  concentrated  within  the  two 
words  Mollie  Maguires,  they  are  thieves,  and  robbers,  and  mur¬ 
derers,  members  of  an  organization  that  is  hellborn,  and  which 
should  be  broken  up  and  scattered  to  the  four  winds  of  heaven  ; 
and  it  is  that  Ctdumbia  County  may  stand  by  her  sister  counties 
in  this  career  of  reform,  and  bring  back  to  organized  society  its 
normal  condition  of  protection  to  life  and  property,  that  we  have 
brought  this  case  before  you,  and  that  we  stand  here  to  urge  it. 
I  stand  here  not  for  my  own  sake,  not  merely  for  the  sake  of  the 
people  of  Schuylkill  County,  and  of  the  balance  of  the  coal 
region,  w'hose  interests  are  involved  in  the  issue  that  is  before 
you,  but  I  stand  here  with  this  magnificent  array  of  men  and 
women  around  you,  who  are  my  clients,  wlio  are  a  part  of  the 
Commonw^ealth  of  Pennsylvania,  and  in  whose  behalf,  includino^ 
your  owu  wives  and  children,  and  of  every  farmer  and  laborer 
in  the  county  of  Columbia,  to  ask  you  to  assist  in  rooting  out 
this  accursed  organization. 

Why  should  you  not  believe  Kelly?  I  have  endeavored  to 
show  that  he  has  no  motive  to  do  anything  else  but  tell  the  truth. 

But  let  us  go  on.  Our  friends  who  represent  the  defendants 
say  that  Kelly  should  be  corroborated.  Surely  he  should  be  cor¬ 
roborated,  because  the  rules  of  practice  say  he  should  be  corrobo¬ 
rated.  Well,  we  have  two-thirds  corroborated  him,  when  we 
have  proved  that  these  men  were  his  associate  Mollie  Maguires. 
What  have  we  proved  when  w^e  have  proved  that?  We  have 
proved  the  following  elements  of  this  charge  of  crime  :  We  have 
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proved  their  disposition  to  commit  crime;  we  have  proved  that 
they  had  the  materials  and  instruments  for  committing  this 
crime;  we  have  shown  that  because  of  the  peculiar  nature  of 
this  crime  it  required  this  organization  in  order  to  accomplish 
it,  and  therefore  such  organization  was  probably  instrumental  in 
it.  But  Dan  Kelly  is  corroborated  both  by  what  the  Com¬ 
monwealth  have  proved  and  by  what  the  prisoners  have  failed 
to  prove,  because  they  could  not  prove  it ;  because,  on  the  au¬ 
thority  that  I  read  to  the  Court  yesterday,  the  sensible  rule  is 
laid  down  that  the  absence  of  explanation  on  the  part  of  the 
prisoner  accused  by  an  accomplice  is  itself  corroboration,  if  that 
prisoner  has  it  in  his  power  to  make  the  explanation. 

Let  us  progress  with  this  a  little  more  and  see  what  evidence 
we  have  on  that  point. 

In  the  first  place,  where  was  Hester  on  the  16th  of  October, 
1868?  Was  he  at  home?  He  left  home  that  mornino:.  He 
was  in  Locust  Dale,  and  collected  taxes  from  Samuel  Harris. 
He  got  through  with  that  business,  I  suppose,  about  11  o’clock 
in  the  morning,  at  least,  for  he  left  home  in  the  morning  just 
before  that,  and  Locust  Dale  was  but  a  short  distance  from  his 
house.  Where  was  Hester  between  that  time  and  7  o’clock  that 
night?  Hester  knows  where  he  was  every  minute  of  that  time, 
and  he  could  tell  where  he  was.  We  have  undertaken  to  tell 
you,  and,  if  he  was  not  where  we  say  he  was,  then  he  was  some¬ 
where  else ;  and  if  he  was  somewhere  else  he  was  with  other 
people  in  that  populous  country  which  is  studded  every  few 
miles  with  a  town.  If  any  of  you  have  been  in  our  coal  region, 
you  know  that  you  can  go  from  one  point  to  another  by  the 
smoke-stacks  or  the  exhaust-pipes  of  the  engines  to  direct  you  on 
your  way.  The  rich  valleys  of  Mahanoy,  Shenandoah,  and  Sha- 
mokin  are  unequalled  for  the  number  of  their  population,  and 
for  the  wealth  and  value  of  their  products,  compared  with  any 
other  territory  outside  of  the  cities,  in  the  State  of  Pennsylvania. 
Where,  then,  was  this  man,  Patrick  Hester,  during  that  time, 
from  the  moment  when  Samuel  Harris  paid  him  his  taxes  until 
7  o’clock  that  night?  He  knows.  He  could  not  blot  himself 
out.  He  knows  where  he  was,  and  why  did  not  he  tell  you 
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where  he  was.  Kelly  told  you  that  Hester  was  at  Barney  Do¬ 
lan’s,  and  that  he  came  there  along  with  Ned  Skiverton  and 
Peter  McIIuo^h,  about  12  o’clock  that  day.  Was  not  he  there? 
Where  is  Barney  Dolan?  Barney  is  a  cunning  old  Mollie,  and 
in  all  the  prosecutions  that  we  have  brought  in  Schuylkill 
County  against  these  Mollie  Maguires,  Barney  has  kept  his  head 
out  of  the  halter,  and  these  defendants  could  not  get  Barney  to 
come  here  and  swear  to  a  lie  for  them,  Mollie  Maguire  as  he  is, 
not  because  he  has  too  much  conscience,  but  because  he  has  too 
much  cunninof,  and  because  he  is  too  much  for  Barnev  Dolan 
and  too  little  for  anybody  else,  these  prisonei's  could  not  bring 
him  here.  But  where  else  was  Patrick  Hester?  The  defence  is 
that  he  was  at  Mahanoy  Planes.  Well,  where  was  he  at  ^laha- 
nov  Planes  on  the  16th  of  October,  when  the  weather  was  nearly 
as  cold  as  it  is  at  this  season  of  the  year,  the  days  then  being 
about  of  the  same  length  that  they  are  now,  and  what  did  he  go 
to  the  Planes  for  ?  Was  he  in  any  house ;  did  he  see  any  friend ; 
did  he  drink  with  any  one  there?  We  have  explained  to  you 
why  he  wanted  to  go  to  Mahanoy  Planes,  and  we  have  told  you 
that  he  went  there ;  for  the  purpose  of  crossing  the  mountain 
and  assisting  in  the  robbery  and  murder  of  Claude  White;  and 
these  defendants  had  here  their  witness,  Tom  Donahue,  and  if 
what  Kelly  told  you  was  not  true  why  did  they  not  ask  Dona¬ 
hue  upon  that  subject?  The  very  fact  that  they  did  not  ask 
him  is  a  practical  confession  that  it  was  true;  that  Hester  in¬ 
tended  to  go  to  Mahanoy  Planes,  and  then  over  to  the  south  of 
the  Broad  Mountain  to  assist  in  the  robbery  of  Claude  White. 
Therefore,  I  take  it,  that  you  will  not  doubt,  that  you  are  bound 
to  believe,  under  this  evidence,  corroborated  by  the  fact  that  this 
man  gives  no  account  of  himself  during  that  day,  that  he  was  at 
Dolan’s.  He  did  not  bring  Ned  Skiverton  hereto  prove  that  he 
was  not,  and  he  never  will.  Ned  cannot  be  found.  I  do  not 
blame  Hester  because  he  did  not  bring  Ned  here,  because  Ned 
was  one  of  these  murderers  as  well  as  he  was,  and  Ned  has  gone 
to  parts  unknown. 

We  have  shown  you  that  Hester  went  to  Mahanoy  Planes  and  to 
Ashland,  and  Kelly  says  that  they  came  to  Ashland  between  half- 
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past  3  to  4  o’clock  that  afternoon,  and  have  not  the  defendants 
confirmed  that  statement?  What  is  the  meaning  of  the  testi¬ 
mony  of  Mr.  Torrey  ?  Mr.  Torrey,  the  cashier  of  the  bank  in 
Ashland,  shows  by  the  books  of  that  bank  a  credit  to  Patrick 
Hester  on  the  early  morning  of  Saturday,  the  17th  of  October, 
and  tells  you  that  the  deposit  of  which  that  entry  is  the  credit 
was  not  made  on  Saturday.  Pat  Hester  admits,  and  proves 
here  by  his  own  family,  that  he  got  home  about  7  o’clock  on 
Saturday  morning,  and  that  he  had  to  leave  Ashland  two  hours 
or  a!i  hour  and  a  half  before  that  in  order  to  get  home,  and 
who  ever  heard  of  a  bank  officer  getting  up  at  5  o’clock  in  the 
morning  to  take  some  two  hundred  dollars  of  a  deposit?  There 
is  no  pretence  that  this  deposit  was  made  on  Saturday  morning, 
and  the  testimony  of  the  cashier  is  to  the  effect  that  the  deposit 
was  made  late  on  Friday  afternoon,  and  you  can  exercise  your 
own  experience  and  judgment,  according  to  your  knowledge  of 
banking  affairs  and  bank  officers  in  business  transactions,  to  de¬ 
termine  what  time  it  was  that  this  draft  was  deposited  by  Patrick 
Hester.  The  bank  hours  are  from  10  to  3.  At  3  o’clock  a  note, 
if  not  paid,  may  lawfully  be  protested ;  but  while  the  banks 
close  their  doors  at  3,  and  stop  paying  out  money  and  receiving 
money,  the  officers  of  the  bank  have  the  business  of  the  day  to 
compute;  they  have  to  look  at  the  amount  of  deposits,  and  to 
go  through  the  individual  ledger,  and  to  look  over  their  journals; 
they  have  to  go  over  the  checks  and  moneys  paid  out;  they  have 
to  balance  their  accounts  so  that  thev  can  account  for  everv  dol- 
lar  within  their  vaults,  and,  in  a  little  town  like  Ashland,  that 
business  may  take  half  an  hour,  or  it  may  take  an  hour,  but  not 
much  longer,  for  if  it  did  take  much  longer  these  defendants 
would  have  shown  it.  The  probability  is,  under  this  testimony 
of  Mr.  Torrey,  that  this  draft  was  deposited  in  his  bank  shortl}’’ 
after  bank  hours,  but  before  the  officers  of  the  bank  left,  and 
while  they  were  posting  their  accounts  for  the  day,  because, 
otherwise,  the  deposit  would  have  been  entered  in  the  transac¬ 
tions  of  Friday.  According  to  Mr.  Torrey,  deposits  received 
after  3  o’clock  were  entered  among  the  transactions  of  the  next 
morning,  and  we  find  from  the  books  of  the  bank  that  the  entry 
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of  the  deposit  of  this  draft  by  Patrick  Hester  was  the  fourth  or 
fifth  entry  on  the  morning  of  Saturday  the  17th  of  October;  so 
that  that  evidence  is  strong  proof  that  those  parties,  Hester  and 
his  associates,  got  into  Ashland  on  Friday  afternoon,  between  3 
and  4  o’clock,  just  as  Kelly  says. 

Where  were  these  men  after  that  time  during  that  day? 
Where  was  Pat  Hester  ?  He  shows  you  some  evidence  ot‘  where 
he  was  at  7  o’clock,  and  gives  an  account  of  a  visit  to  Captain 
McLaughlin’s;  but  where  was  he  from  4  o’clock  up  to  7?  If 
you  will  turn  to  Kelly’s  testimony — and  I  will  not  trouble  you 
bv  readincr  it,  because  your  memories  must  be  taxed  to  bear  it  in 
mind — you  will  find  that  he  says  that  after  these  parties  came 
into  Ashland  they  went  to  Tom  Donahue’s  saloon,  and  there 
eight  of  them  met,  Tully,  Koger  Lafferty,  Muldowney,  and 
Jack  Dalton,  making  eight  with  the  four  who  came  there,  Mc¬ 
Hugh,  Hester,  Skiverton,  and  Kelly  ;  and  Kelly  says  they  set 
up  this  robbery  there;,  that  Hester  said  he  had  gone  or  intended 
t0‘  go  to  Mahanoy  Plane  that  day,  to  help  Tom  Donahue  rob 
Claude  White,  but  that  he  had  missed  that  ‘‘job,”  and  now  he 
would  set  up  this  other  job  on  Kea;  and  Kelly  states  that  the 
whole  party  went  into  it  at  once — a  thing  utterly  incredible  ex¬ 
cept  it  originate  in  Mollie  Maguire  circles  and  with  a  proper 
understanding  of  this  Mollie  Maguire  business. 

This  was  all  done,  Kelly  tells  you,  before  dark  that  day,  and 
that  just  about  as  it  was  getting  dark,  in  came  Bradley  and 
Campbell.  The  plot  was  all  agreed  upon  then,  and  Pat  Hester 
went  to  them,  and  said  :  “  Such  is  the  plot,  you  go  in;”  and  they 
agreed  to  it.  They  agreed  to  go  in  on  the  instant,  and  certainly 
they  would  as  Mollie  Maguires;  they  had  no  compunction  or 
hesitation  about  it.  All  that  occurred  before  7  o’clock.  That 
whole  conspiracy  was  formed  before  7  o’clok.  What  did 
Kelly  do  for  the  balance  of  the  evening?  He  says  he  went 
over  to  the  Odd  Man’s  Hall,  as  he  called  it — the  Odd  Fellows’ 
Hall — and  there  he  got  his  dinner.  Where  was  Hester  and  the 
rest  of  them  that  day?  Whether  they  remained  at  Donahue’s, 
or  went  out,  I  do  not  know.  I  do  not  know  whether  they  did, 
or  not ;  and  as  far  as  Kelly  is  concerned,  he  simply  says  that  he 
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did  not  notice  them,  although  they  might  have  gone  out  for 
aught  he  knew.  That  is  his  testimony.  He  does  not  pretend  to 
swear  tiiat  he  remained  at  Donahue’s  all  the  time.  He  says  that 
he  went  outj  and  got  liis  dinner  in  the  Odd  Man’s  Hnll,  and  he 
says  he  cannot  tell  whether  he  remained  in  the  whole  of  the 
evening  or  not.  That  was  not  the  material  thing  to  be  remem¬ 
bered.  The  ^^job”  had  been  fixed  up,  and  he  did  not  care  about 
watching  the  movements  of  his  companions  that  night;  and 
there  was  no  necessity  that  they  should  all  wait  around  Tom 
Donahue’s  saloon  until  the  morning,  for  the  conspiracy  was  com¬ 
plete.  What  occurred  ?  Fahey  states  that  he  met  Hester  going 
east  from  the  upper  end  of  Centre  Street,  some  three  or  four  lots 
above  the  Repplier  House.  Which  way  was  Hester  coming? 
Coming,  as  if  he  was  conaing  from  the  depot  ?  No,  he  was  going 
toward  the  depot;  he  was  going  toward  Donahue’s,  from  above 
Tom  Donahue’s.  When  he  came  into  Ashland  that  day  he  went 
to  Tom  Donahue’s  from  the  lower  part  of  town,  and  went  up  by 
the  bank.  And  now  we  call  your  attention  to  a  most  important 
matter  in  this  case,  and  I  will  see  if  I  cannot  fix,  here,  the  fact 
that  all  this  meeting  of  Luke  Richardson  with  Hester  was  on  a 
different  day.  Mark  you  !  Hester  had  been  at  Donahue’s  saloon 
with  Fahey  at  7  o’clock,  and  then  they  went  toward  Horan’s. 
At  that  very  time  Fahey  and  Hester  had  been  at  Donahue’s  sa¬ 
loon,  and  they  met  Roger  Lafferty  there,  and  they  knew  that 
Donahue  was  not  at  home.  That  was  on  Friday,  and  they  must 
have  known  it;  and  yet,  according  to  Fahey,  Hester  said  that 
he  was  going  down  to  Mort’s  to  see  Tom  Donahue.  Why,  Hes¬ 
ter  had  just  come  from  Donahue’s,  and  he  knew  that  Donahue 
was  not  in  town.  Roger  Johnson,  or  Roger  Lafferty,  would 
have  told  him  whether  Donahue  was  in  town  or  not ;  and  why 
would  Hester  go  to  Mort’s  to  find  Donahue  just  after  he  had  left 
Donahue’s  saloon,  when  he  knew  that  Donahue  had  gone  over 
the  mountain  ? 

In  this  connection  let  me  call  your  attention  to  the  testimony 
of  Fahey : 

Who  was  tending  bar  at  Donahue’s  that  evening? 
A.  Well,  there  was  a  strange  man ;  Donahue  wasn’t  home 
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that  (lay,  I  believe;  there  was  some  strange  man  there.  I  wasn^t 
acquainted  with  him. 

“  Q.  You  are  right  sure  that  Donahue  was  not  at  home? 
A.  I  am  sure  he  was  not  in  the  bai-room. 

“You  are  right  sure  you  did  not  see  him  about?  A.  I  did 
not  see  him  there  any  that  evening. 

“  Q.  What  did  they  call  the  man  that  was  tending  to  the  sa¬ 
loon  ?  A.  That  I  do  not  remember;  I  did  not  remain  there  ;  I 
took  a  glass  of  ale,  and  walked  out  again.’^ 

Then  again  : 

“  Q.  Where  did  you  and  Pat  go  ?  A.  We  got  outside,  and 
Pat  said  he  wanted  to  go  down  town  ;  he  asked  me  if  I  wanted 
to  go  along.  I  said.  No,  I  wanted  to  go  up  the  street  a  little 
bit. 

Q.  Did  he  say  where  he  wanted  to  go?  A.  I  think  he  made 
mention  of  George  Mortis  house,  where  he  calculated  to  see  Tom 
Donahue,  or  something  of  that  matter. 

Q.  Mort’s  is  down  by  the  railroad ;  not  far  from  the  depot,  is 
it?  A.  It  is  down  as  you  go  to  the  old  depot. 

Q.  It  is  down  at  the  lower  end  of  the  town,  south  side,  and 
near  to  the  old  depot?  A.  Yes,  sir. 

Q.  He  went  to  Mort’s  to  see  Tom  Donahue?  A.  That  is 
what  he  told  me ;  he  said  he  couldn’t  find  him  there,  or  some¬ 
thing  like  that. 

Q.  Mori  kept  a  tavern  there,  did  he  not?  A.  Yes,  sir;  I 
don’t  know  whether  he  kept  the  tavern  at  that  time. 

Q.  Donahue  did  not  keep  it,  did  he?  A.  No;  I  believe  it 
is  there  he  boarded. 

Q.  You  believe  it  was  there  he  boarded?  A.  I  think  so. 

Q,.  From  the  time  you  left  him  to  go  down  to  Donahue’s  or 
to  Mort’s  to  see  Donahue,  how  long  was  it  before  you  saw  him 
again?  A.  It  might  be  something  between  half  an  hour  and  an 
hour ;  it  might  be  near  an  hour.’^ 

I  claim,  from  this  testimony,  therefore,  that  as  Patrick  Hester 
was  an  intimate  friend  of  Tom  Donahue,  and  as  Hester,  accord¬ 
ing  to  this  statement,  went  to  Donahue’s  saloon,  that  if  Donahue 
was  not  at  home  in  his  saloon  at  that  time,  but  was  some¬ 
where  else  in  town,  and  Hester  was  informed  of  that  fact  and 
went  to  find  him,  that  the  time  when  Fahey  met  Hester  must 
have  been  some  other  day  than  the  16th  of  October,  1868,  be- 
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cause  on  that  particular  date  Donahue  was  not  at  home,  and 
Hester  knew  it,  and  because,  too,  Donahue  had  gone  on  his  ex¬ 
pedition  to  rob  and  murder  Claude  White,  an  expedition  in  which 
tie  was  to  be  joined  by  Hester.  If  the  night  when  Fahey  met 
Hester  was  the  night  before  the  murder  of  Rea,  Hester  would 
not  have  been  on  his  road  to  Mort’s  to  see  Donahue;  and,  if  any 
such  conversation  took  place  as  that  related  by  Fahey,  it  was  on 
some  other  day  than  the  16th  of  October  when  Fahey  and  Hester 
were  together  in  Ashland,  and  when  they  did  go  down  to  Mortis 
and  see  Tom  Donahue;  but  it  could  not  have  been  on  that  16th 
of  October. 

On  this  subject  of  alibi  I  want  to  read  you  a  little  au¬ 
thority. 

The  credibility  of  the  alibi,^^  says  a  learned  writer,  is  greatly 
strengthened  if  it  is  set  up  at  the  time  the  accusation  is  rnade.’^ 
And  yet  here  we  hear  of  this  alibi  for  the  first  time  in  eight 
years,  notwithstanding  this  testimony  would  have. been  of  great 
importance  when  Donahue  was  arrested,  because  if  on  that  occa¬ 
sion  the  defence  had  shown  that  Torn  Donahue  was  not  at  home, 
and  Pat  Hester  was  then  in  Ashland  hunting  for  him  and  could 
not  find  him,  it  would  have  been  a  material  circumstance  in  favor 
of  Donahue. 

^^The  credibility  of  an  alibi,’’  observes  a  learned  writer, 
greatly  strengthened  if  it  be  set  up  at  the  moment  when  the 
accusation  is  first  made  and  consistently  maintained  throughout 
the  subsequent  proceedings.  On  the  other  hand,  it  is  a  material 
circumstance  to  lessen  the  weight  of  a  defence  of  this  kind  if  it 
be  not  resorted  to  until  some  time  after  the  charge  has  been 
made;  or  if,  having  been  once  resorted  to,  a  dilferent  and  incon¬ 
sistent  defence  is  afterwards  set  up.” 

“  But  the  defence  of  an  alibi,  though  in  itself  most  reasonable 
and  just,  it  being  sometimes  the  only  defence  which  an  innocent 
person  can  make  against  an  unfounded  charge,  is  liable  to  an 
objection,  the  truth  and  force  of  which  have  been  exemplified  in 
so  many  actual  instances  as  to  occasion  it  to  be  viewed  with  pecu¬ 
liar  suspicion  and  distrust.  This  objection  consists  in  its  great 
liability  to  abuse,  growing  out  of  the  case  with  which  it  may  be 
fabricated  and  sustained  by  false  testimony,  and  the  dilficulty 
with  which  such  a  fraud  and  perjury  are  detected.  There  are 
two  principal  ways  in  which  the  fabrication  of  this  species  of 
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defence  is  found  to  be.  First,  it  is  effected  by  collusion  and  con¬ 
cert  between  the  accused  or  some  one  acting  in  his  behalf,  and 
one  or  more  individuals,  who,  ‘for  the  sake  of  hire,  or  an  un¬ 
righteous  friendship,’  profess  themselves  willing  and  ready  to 
testify  to  the  necessary  fact,  though  actually  false,  and  known  to 
be  so;  and  Avho,  accordingly,  venture  upon  the  course  of  direct 
and  wilful  perjury. 

“Secondly,  the  witness  may  be  mistaken  as  to  the  fundamental 
particular  of  time ;  and  this,  perhaps,  presents  the  most  frequent 
and  fruitful  source  of  erroneous  impressions.  It  has  already  been 
mentioned,  as  a  result  of  general  observation,  that  men  neither 
note  nor  measure  time  with  much  precision,  in  connection  with 
any  occurrence  they  incidentally  witness,  particularly  where  it 
does  not  concern  their  own  affairs,  even  where  the  occurrence  it¬ 
self  is  observed  with  some  minuteness.  The  impossibility,  to 
most  persons,  of  doing  this  without  the  aid  of  a  timepiece  will 
be  conceded.  But  supposing  the  particular  hour  and  minute  of 
the  day  or  night,  at  which  the  witness  saw  the  accused  at  a  place 
designated,  accurately  stated,  and  (what  is  of  equal  importance) 
correctly  remembered,  it  may  happen,  especially  after  a  considera¬ 
ble  lapse  of  time,  that  the  day  itself  may  come  to  be  mistaken 
for  another,  as  by  being  confounded  with  the  day  immediately 
preceding  or  following ;  a  circumstance  which  often  happens  in 
the  recollection  of  ordinary  events.  This  assignment  of  the  oc¬ 
currence  of  events,  true  in  themselves,  to  a  wrong  day,  has  been 
mentioned  as  an  expedient  sometimes  resorted  to  for  giving  effect 
to  a  defence  of  alibi  which  has  been  wholly  fabricated. 

“In  consequence  of  this  liability  to  perversion,  mistake,  and 
abuse,  it  has  come  to  be  generally  conceded  that  alibi  evidence  is 
to  be  received  with  uncommon  caution.  It  is,  indeed,  hardly 
questionable  that  a  defence  which,  where  it  is  allowed  to  prevail, 
is  so  summary  and  overwhelming  in  its  effect,  operating,  by 
means  of  a  single  fact,  sometimes  sw’orn  to  by  a  single  witness, 
to  destroy  the  effect  of  a  combination  of  facts  testified  to  by  a 
number  of  witnesses,  and  constituting  (but  for  such  alibi)  a 
reasonably  convincing  body  of  evidence,  should  be  required  to 
be  established  in  the  clearest  manner,  and  by  witnesses  of  unex¬ 
ceptional  character.  In  cases  where  it  is  founded  in  honest  mis¬ 
take,  such  mistake  may  sometimes  be  detected  and  shown  by  a 
judicious  course  of  cross-examination ;  and  an  important  point 
to  be  always  ascertained  is,  whether  the  witness’  statement,  as  to 
the  person,  time,  or  place  sworn  to,  be  derived  from  positive 
knowledge  of  the  fact  (as  by  having  observed  at  the  time,  the 
particular  day  and  hour,  in  its  immediate  connection  with  the 
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person  seen,  and  by  having  retained  it  continuously  in  memory 
afterwards),  or  be  only  the  result  of  comparison  with  other  cir¬ 
cumstances,  and  of  inference  from  them,  by  means  of  remem¬ 
brances  subsequently  called  up.  But  where  the  defence  has  been 
fabricated,  in  the  worst  sense,  or  with  an  express  fraudulent  in¬ 
tent,  and  resolutely  maintained  by  a  skilful  concert  among  several, 
there  is  rarely  any  adequate  means  of  exposing  its  real  character. 
Direct  impeachment  of  the  veracity  of  the  witnesses,  though 
seldom  practicable,  is  the  only  effectual  expedient  that  can  be  re¬ 
sorted  to,  and  in  some  recorded  cases  it  has  been  employed  with 
effect.  There  are  several  instances,  however,  in  which  alibi  evi¬ 
dence,  though  given  in  the  most  positive  terms,  has  been  wholly 
disregarded  by  the  jury,  in  the  exercise  of  their  right  to  disbe¬ 
lieve  the  witness,  even  where  his  character  has  not  been  formally 
impeached.” 

Right  in  this  connection,  and  as  an  illustration  of  this  last  prop¬ 
osition  let  me  state  a  case  that  occurred  in  Dauphin  County.  A 
man  was  indicted  and  tried  before  Judge  Pearson  for  murder,  and 
a  young  lady  of  entire  respectability  appeared  on  the  witness- 
stand,  and  swore  that  she  had  made  a  memorandum  in  her  diary 
on  the  very  day  and  the  very  hour  when  this  alleged  murder 
was  committed,  and  that  the  accused  man  was  at  that  time  at 
her  house.  He  was  a  tramp,  according  to  her  story,  and  had 
called  there  for  some  purpose  or  other,  and  she  remembered  him. 
The  story  startled  everybody.  There  was  a  chain  of  circumstances 
that  established  the  guilt  of  the  prisoner,  and  yet  here  was  one  of 
the  most  respectable  young  ladies  in  the  county  of  Dauphin,  who 
had  no  motive  under  heaven  to  pervert  the  truth,  who  testified 
to  an  alibi.  The  man,  notwithstanding  her  testimony,  was  how¬ 
ever  convicted  and  sentenced  to  death.  Before  execution  he  con¬ 
fessed  that  he  did  commit  the  murder,  but  said  that  he  had  been 
at  the  house  of  the  young  lady  exactly  as  she  described,  but  at 
another  date,  and  she  had  made  a  mistake  in  the  date  in  her 
diary,  although  otherwise  everything  took  place  just  as  she  had 
testified  to  it. 

Such  mistakes  may  occur,  but  in  this  Mollie  Maguire  case  I 
have  not  charity  enough  in  my  soul  to  believe  this  alleged  alibi  is 
a  mistake.  It  is  fabricated,  and  fabricated  because  they  can  do  it 


51 


with  ease,  and  with  greater  ease  than  they  can  call  truthful  wit¬ 
nesses.  I  have  seen  this  exemplified  many  times  within  the  last 
year.  They  call  witnesses  who  will  narrate  truthful  occurrences, 
and  everything  that  they  testify  to  evidently  occurred  all  right, 
and  they  will  fix  their  man  away  from  the  scene  of  the  crime, 
and  all  that  they  will  tell  is  the  truth  except  one  thing.  They 
take  up  some  other  day  when  the  events  that  they  testify  to 
did  actually  happen,  and  the  one  thing  that  they  swear  to  that  is 
false  is  the  false  date.  In  this  case,  that  account  book  of  Captain 
McLaughlin  is  of  great  importance.  I  cannot  stop  now  to  des¬ 
cant  upon  that  subject,  but  I  call  your  attention  to  the  fact  that 
Fahey  says  he  met  Hester  a  little  after  7  o’clock,  and  went  into 
Donahue’s  and  took  a  drink,  and  that  afterwards  he  went  down  to 
Mort’s.  Xow  Luke  Richardson  and  Britt  sav  Hester  came  into 
Mort’s  a  little  after  7  o’clock,  and  remained  there  about  half  an 
hour.  Then  Fahev  and  Richardson  next  meet  Hester  at  about 
9  o’clock  inside  of  Heron’s,  right  alongside  of  Donahue’s.  M'here 
was  Pat  Hester  between  7J  o’clock  and  9  o’clock,  an  hour  and 
a  half?  Had  not  he  been  in  at  Donahue’s?  I  am  assuming 
that  this  testimony  is  true,  and  I  am  discussing  it  on  that  basis, 
for  I  maintain  that  there  is  necessarily  nothing  in  the  testimony 
of  Fahey,  or  Britt,  or  Richardson,  that  contradicts  Kelly.  The 
corrupt  and  perjured  testimony  in  this  case  is  the  testimony  of 
the  men  Looby  and  Casey,  and  a  little  of  it  in  Captain  Mc¬ 
Laughlin’s  testimony. 

Here  was  an  hour  and  a  half,  during  which  we  have  no  account 
of  Hester.  These  men  were  standing  in  front  of  Heron’s  door,  and 
they  said  that  Hester  said :  Let  us  go  and  get  something  good.” 
I  suppose  we  can  have  no  doubt  of  what  was  ^^good.”  With  Hes¬ 
ter  it  was  wliLskv,  ‘‘straio;ht”  or  crooked,”  and  with  Richard- 
son  it  was  malt  liquor.  They  went  to  McLaughlin’s,  and  got 
something  good,”  and  now  these  defendants  introduce  Captain 
McLaughlin  on  this  stand.  “  Well,  Captain,  what  is  your  busi¬ 
ness  ?”  I  keep  a  general  store.  I  am  a  wholesale  liquor  mer¬ 
chant.”  That  is  the  wav  he  announced  himself.  Then  these 
defendants  went  on  to  prove  what  ?  That  a  party  of  men  went 
that  night  into  this  wholesale  liquor  store,”  and  did  exactly  like 
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what  I  have  heard  in  court  a  thousand  times  men  do  when  they 
get  into  a  little  tippling  grog  shop.  This  wholesale  liquor 
merchant  sold  his  whisky  by  the  small ;  he  did  beside  that 
what  I  never  heard  a  wholesale  or  retail  liquor  dealer  do  before; 
he  sold  his  porter  by  the  “pony^’  glass.  Four  ^^pony’’  drinks 
out  of  a  pint  bottle !  This  wholesale  liquor  merchant  sold  his 
porter,  four  glasses  to  a  pint.  I  have  heard  of  pony  glasses  of 
cognac,  of  best  French  brandy,  but  it  is  a  revelation  to  me  that 
anybody  ever  bought  pony  drinks  of  porter,  especially  when  pur¬ 
chasing  from  a  wholesale  liquor  merchant.’^  In  this  ‘Svhole- 
sale  liquor  merchant’s’’  store  of  Captain  McLaughlin’s  these 
men  remained  drinking  and  tippling  until  they  were  filled  with* 
whisky,  especially  Hester  and  Looby.  ‘^Captain,  what  was 
Looby  doing  in  there  that  night?”  “Why,  he  came  for  a  half 
pound  of  tobacco.”  There  is  where  the  Captain  made  a  little 
oversight,  but  we  did  not  find  it  out  until  they  called  Casey ; 
for  he  said  that  when  Hester  and  he  and  Looby  got  to  Looby’s 
house  that  night.  Looby  had  a  pint  bottle  of  whisky,  and  they 
drank  the  pint.  I  said  to  Casey,  “Where  did  Looby  get  this 
bottle  of  whisky  ?”  and  he  said  he  did  not  know,  but  he  sup¬ 
posed  it  was  at  McLaughlin’s.  Therefore,  it  seems,  according 
to  McLaughlin,  that  Looby  bought  a  half  pound  of  tobacco, 
and,  according  to  Casey,  that  Looby  bought  a  pint  of  whisky. 

“  Well,  Captain,  did  he  pay  for  it  ?”  “  No,  I  made  a  charge 

in  my  books.”  “  You  made  an  entry  in  your  book  ?”  “  Yes.” 

“Where  is  that  book?”  “Well,  it  is  at  323  East  Norwegian 
Street,  Pottsville,  I  guess.”  “Cannot  we  have  that  book?”  and 
did  not  you  notice  him ;  did  not  you  look  at  him  ?  Did  you 
ever  see  a  man  turn  red  all  over  his  face  more  rapidly  than  he 
did,  when  we  asked  him  about  that  book  ?  He  saw  that  there 
was  a  date ;  that  there  was  something  written  down  in  his  book ; 
that  there  was  evidence  which  would  remove  all  doubt  as  to  the 
date  of  the  fact  about  which  he  was  speaking,  if  it  ever  occurred 
at  all,  and  he  says  :  “  Nobody  shall  ransack  my  papers  but  my¬ 
self.”  “  Will  you  go  if  we  send  you  down  and  pay  all  of  the 
expenses ?”  “No,  I  won’t  bring  my  books,  and  show  my  books 
to  any  man.” 
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The  man  is  impeached.  He  is  testifying  in  a  case  of  murder; 
the  lives  of  men  are  at  stake ;  by  producing  the  written  rec¬ 
ord  made  at  the  time,  he  can  bring  the  most  convinciug  corrob¬ 
oration  of  the  truth  of  his  testimony,  yet  he  refuses  to  bring 
it,  and  these  prisoners  and  their  counsel  sit  here  and  do  not 
insist  that  he  bring  it.  We  wanted  it  done ;  but  the  prisoners 
would  not  allow  it  to  be  done.  My  friend,  Mr.  Ryan,  said 
that  the  Court  would  not  permit  this  witness  to  leave ;  but  that  is 
not  a  correct  statement  of  the  case.  The  Court  said  they  would 
not  order  him  to  leave,  but  they  did  not  prohibit  him  or  forbid 
him  from  leaving ;  they  did  not  direct  him  to  go,  and  Captain  Mc¬ 
Laughlin  might  have  gone  if  he  had  chosen,  but  he  did  not  choose; 
and  these  prisoners  did  not  choose  to  have  him  go,  although  it 
would  not  have  cost  them  a  cent  to  have  it  done.  They  refused 
to  permit  Captain  McLaughlin  to  go,  and  yet  they  could  thus  have 
furnished  the  amplest  evidence  as  to  the  correctness  of  the  time 
when  something  happened  ;  when  this  particular  thing  happened, 
if  it  ever  did  happen.  But  the  fact  that  they  did  not  send  for  that 
book,  the  fact  that  they  wilfully  prevented  that  book  from  being 
brought  here  is  a  suppression  of  evidence  in  this  case,  because  it 
was  in  their  power  to  produce  it.  It  is  true  it  was  not  their  own 
book,  that  it  was  Captain  McLaughlin’s  book,  but  you  will 
judge  whether,  if  they  had  said  a  persuasive  word  to  Captain 
McLaughlin,  and  if  it  were  true  as  Captain  McLaughlin  testified, 
here,  that  this  book  was  at  his  house  in  Pottsville,  he  would  not 
have  gone  with  all  the  speed  that  a  locomotive  could  carry 
him,  not  one  hundred  miles,  as  my  friend  Mr.  Ryan  has  told 
you,  but  just  seventy-five  miles,  and  returned  with  that  book. 
We  could  have  sent  him  down  this  seventy-five  miles  in  two 
hours  and  a  half,  and  brought  him  back  in  the  same  space  of 
time,  and  it  could  all  be  done  in  half  a  day  without  any  expense 
to  either  Mr.  McLaughlin  or  either  of  these  prisoners,  and  yet 
they  would  not  send  him.  Under  any  circumstances,  according 
to  the  law  that  I  have  just  read  to  you,  the  defence  of  an  alibi  is 
to  be  scrutinized  with  extreme  care  and  caution,  but  when  a 
party  who  has  it  in  his  power  to  produce  evidence  does  not  pro- 


64 


duce  it,  the  legal  inference  is  that  if  produced  it  would  make 
against  him. 

We  come  now  to  the  testimony  of  Fahey  in  reference  to  this 
tipple  at  McLaughlin^s.  Fahey  says  that  they  drank  at  Mc¬ 
Laughlin’s,  that  they  went  out  the  door,  he,  Hester,  and  a  strange 
man,  together ;  that  he  did  not  know  that  strange  man  at  that 
time;  that  there  was  only  one  strange  man  who  went  out  with 
him,  Fahey;  and,  when  they  got  about  ten  yards  from  Mc¬ 
Laughlin’s  door  Pat  Hester  said  he  would  go  home.  The  force 
of  anything  one  tells  you  depends  upon  its  probability  and  its 
reasonableness.  Pat  Hester,  in  Ashland,  according  to  their  own 
account,  from  7  o’clock  that  evening,  going  about  from  one  grog 
shop  to  another,  going  in  and  out  of  Tom  Donahue’s  and  at 
Mort’s,  sitting  and  loafing  about,  going  to  sleep  in  this  ^^whole¬ 
sale”  liquor  store,  starts  out  about  12  o’clock  at  night  to  walk 
home.  This  big  man  (with  a  couple  of  horses  at  home,  because, 
when  he  does  not  go  on  the  railroad,  as  he  is  a  Tax  Collector 
and  a  Supervisor,  he  has  to  be  wheeled  about  somehow),  we  are 
gravely  informed  not  only  started  out  at  that  midnight  to  pass 
over  Locust  Mountain,  a  distance  of  near  seven  miles,  to  his 
home,  but  that  that  was  the  intention  with  which  he  left  Mc¬ 
Laughlin’s. 

And  what  did  he  want  to  do  when  he  got  home  ?  I  will  come 
to  that  in  a  moment,  but  I  desire  to  say  here,  that,  according  to 
this  testimony,  on  the  road  to  Looby’s,  at  a  cross  road.  Looby 
says  he  changed  his  mind.  I  asked  him  to  come  and  stay  with 
me,”  says  Looby.  Well,  how  did  he  stay,  according  to  Looby  ? 
He  went  there  and  they  drank  this  pint  of  whisky  and  they 
sat  up  all  night,  did  not  go  to  bed.  Improbable  as  it  is  that 
he  would  start  for  home  at  12  o’clock  that  night,  I  think  that 
when  we  are  told  he  went  to  Looby’s  to  help  drink  the  whisky, 
and  sat  up  until  between  5  and  6  o’clock  the  next  morning,  that 
it  is  a  still  more  improbable  thing  than  if  he  had  in  that  dark¬ 
ness  gone  home. 

What  more  is  there  in  this  story  of  Looby’s  ?  It  was  neces¬ 
sary  to  turn  Hester  out  between  5  and  6  o’clock  in  the  morning, 
because  we  had  the  testimony,  from  his  own  household  as  well 
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as  from  the  carpenters  who  were  working  for  him,  that  he  had 
reached  home  at  7  o’clock  that  day,  and,  therefore,  they  were 
bound  to  admit  that  he  left  Looby’s  house  sufficiently  early,  say 
5  or  half  past  5  o’clock  in  the  morning,  in  order  to  give  him  time 
to  reach  Locust  Gap  Junction  by  7.  Therefore,  Looby,  whose 
guest  Hester  was  over  night,  turned  him  out  between  5  and  6 
o’clock  in  the  morning  without  his  breakfast,  to  walk  home  six 
or  seven  miles;  and  you  have  the  fact  that  he  did  walk  home,  and 
that  he  started  about  5  or  6  o’clock  on  his  road  toward  Mount 
Carmel,  and  that  near  there  he  got  on  a  little  hand-car,  and  rode 
a  mile  and  a  half  to  help  him  on  his  journey,  so  that  he  got 
home  about  7  o’clock.  But  what  had  Hester  to  do  when  he 
got  home?  Why  should  he  start  at  that  hour  of  the  night  to 
get  home  at  7  o’clock  that  morning?  He  brings  the  members 
of  his  family  to  swear  that  he  sat  about  from  7  o’clock  in  the 
morning  until  11  and  did  nothing;  that  he  did  not  eat  his  break¬ 
fast,  after  this  seven  miles’  walk  in  the  morning,  until  four  hours 
after  he  reached  home. 

Whatever  there  may  be  in  regard  to  the  question  of  date,  the 
lie  in  this  story,  improbable,  difficult  to  believe,  is  refuted  by  a 
piece  of  evidence  in  this  case  that  no  juror  can  disbelieve,  and 
that  is  the  testimonv  of  Edward  Harris.  Edward  Harris,  the 
young  man  whose  testimony  we  discovered  just  before  the  close 
of  the  trial,  tells  you  that  he  left  Locust  Mountain  Colliery  at 
Mount  Carmel  that  morning  very  early  in  a  horse  and  buggy 
which  he  was  taking  to  Peter  Buck’s  in  Ashland,  at  the  request 
of  A.  B.  Hay;  that  just  below  the  toll-gate  that  very  morning, 
just  as  it  was  breaking  day,  probably  a  mile  or  a  mile  and  a  half 
from  Tom  Donahue’s,  he  met  six  to  eight  men — not  six  men  but 
six  to  eight — and  there  were  six  to  eight  of  them,  and  foremost 
in  that  body  of  men  was  Patrick  Hester.  Do  not  you  believe 
that  young  man?  My  friend  says,  ^‘You  suppress  evidence, 
why  did  not  you  bring  Peter  Buck  here  and  why  did  not  you 
bring  Mr.  Day  here  to  prove  the  truth  of  this  young  man’s 
story?”  We  almost  failed  to  get  Edward  Harris  here  himself. 
We  found  out  that  he  was  in  possession  of  this  information  just 
as  we  were  about  to  close  the  case  for  the  Commonwealth,  and 
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we  had  to  adjourn  the  Court  at  noon,  before  the  regular  ad¬ 
journing  time,  in  order  that  we  could  finish  our  testimony  with 
Harris  when  he  arrived  here  at  noon.  We  discovered  the  ex¬ 
istence  of  this  testimony  so  nearly  to  the  close  of  our  case 
that  it  was  only  under  those  circumstances  that  we  succeeded 
in  producing  Mr.  Harris  as  a  witness  before  you,  and  wer  had 
no  chance  of  summoning  Mr.  Buck  or  Mr.  Hay  to  corrob¬ 
orate  that  testimony.  But  now  comes  the  difficulty  with  our 
friends  upon  the  other  side.  They  were  not  in  the  same  fix 
that  we  were.  They  opened  their  testimony,  and  they  continued 
it  for  days.  If  this  story  of  Mr.  Harris  was  not  true,  if  it  was 
a  mistake  on  his  part,  and  if  the  testimony  of  either  Mr.  Buck 
or  Mr.  Day  or  both  of  them  would  have  contradicted  that 
testimony,  why  was  it  not  offered  by  my  learned  friends  for  the 
defence?  I  do  not  know  what  inquiries  they  made,  but  it  was 
very  ungracious  in  the  counsel  to  attempt  to  impute  to  us  any 
neglect  in  not  bringing  Mr.  Buck  and  Mr.  Day  upon  the  stand 
before  you,  when  they  must  have  known  it  was  impossible  for  us 
to  do  so,  and  yet  not  explain  why  they  did  themselves  not  pro¬ 
duce  these  two  men  as  witnesses.  It  was  not  only  perfectly  pos¬ 
sible  for  the  defence  to  have  produced  them,  but  it  was  a  matter 
of  great  importance  to  them  if  there  was  any  mistake  in  the  tes¬ 
timony  of  Edward  Harris,  to  prove  that  Patrick  Hester  was  not 
in  that  gang  that  morning  between  5  and  6  o’clock  on  the  turn¬ 
pike  below  the  toll-gate. 

Where  did  Hester  meet  this  party?  Did  he  start  from  Looby’s 
at  Germantown,  singlehanded,  and  meet  that  gang  by  accident, 
as  it  came  from  Donahue’s  that  morning  ?  You  will  not  adopt 
the  theory  of  an  accident  in  opposition  to  the  sworn  positive 
testimony  of  Edward  Harris,  corroborating  the  testimony  of 
Daniel  Kelly,  in  this  respect.  Then  we  have  the  fact  that  is  the 
most  powerful  of  all  facts  in  this  case,  that  which  brings  Pat 
Hester  between  5  and  6  o’clock  of  a  dark  morning  on  the  Locust 
Mountain  side  of  the  turnpike  in  company  with  the  exact  number 
of  men  that  Kelly  says  were  there.  How  could  Kelly  have 
manufactured  that  story  ?  This  man  in  the  Schuylkill  County 
prison,  months  ago,  told  that  story  to  Captain  Linden.  The 


counsel  for  the  Commonwealth  conducting  this  prosecution  only 
learned  of  the  existence  of  these  men,  at  that  hour  on  that  turn¬ 
pike  that  morning,  from  an  outside  source,  at  the  very  close 
of  their  testimony  in  chief.  How  could  it  have  been  possible  for 
Kelly  to  have  manufactured  a  story  to  fit  this  narrative  at  the 
time  he  made  his  statement  to  Captain  Linden  ? 

Hester  comes  home  over  that  mountain  before  fair  daylight, 
that  morning,  and  between  6  and  7  o’clock.  He  is  seen  in  the 
neighborhood  of  Mount  Carmel.  He  is  seen  by  Hoover,  Larish, 
and  Lewis.  Hoover  walks  with  him  for  some  distance,  and 
there,  at  a  bridge,  they  overtake  the  hand-car  and  get  on  it,  and 
they  leave  Pat  Hester  out  at  his  own  home  at  Locust  Gap  Junc¬ 
tion.  Then  we  trace  Pat  on  the  morning  of  this  murder  between 
5  and  6  o’clock,  or  near  6  o’clock  in  the  morning,  on  that  moun¬ 
tain  side,  at  the  place  where  Kelly  had  previously  sworn  they 
were,  at  a  place  where  it  was  not  likely  that  honest  men  would 
be  at  that  time,  or  where,  if  they  were  for  some  honest  reason,  it 
would  have  been  the  easiest  thing  in  the  world  for  them  to  have 
explained  why  they  were  there  at  that  time.  We  find  Patrick 
Hester  there,  and  we  trace  him  from  there  right  to  his  own  home. 
There  is  no  getting  away  from  it,  and  when  he  is  hurrying  home 
before  daylight  on  that  morning  he  has  nothing  to  do  when  he 
gets  home,  but  sits  about  the  house  and  does  not  even  take  his 
breakfast  until  11  o’clock.  Can  you  have  any  doubt  as  to  the 
corroboration  of  Kelly  here  by  Edward  Harris? 

But  we  proceed.  Kelly  tells  you  that  that  morning,  after 
they  had  divided  the  plunder  on  the  mountain,  they  went  to 
Michael  Graham’s  tavern,  on  the  road  below. Mount  Carmel, 
and  on  the  way  to  Locust  Gap;  a  little  over  a  mile,  I  believe, 
from  Locust  Gap.  McHugh,  and  Tully,  and  he  got  there  about 
the  same  time.  Was  he  there?  Let  us  see.  Kelly  tells  you 
that  he  left  the  house  of  Michael  Graham  on  a  beer  wagon,  and 
rode  to  Locust  Gap.  Kelly  told  this  story  to  Captain  Linden 
in  the  Schuylkill  County  prison,  months  ago,  but  how  could  he 
then  and  there  tell  that  we  could  discover  three  respectable  wit¬ 
nesses  who  saw  him  on  the  beer  wagon  that  day  at  that  time? 
Captain  Linden  was  called  as  a  witness,  and  the  defendants  re- 
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quired  him  to  state  all  that  Kelly  told  him  in  the  prison  before 
we  commenced  this  investigation,  and  the  Captain  states  that 
then  and  there,  as  a  part  of  the  history  of  this  transaction,  Kelly 
told  him  that  he  rode  home  from  Graham’s  on  that  beer  wagon. 
If  that  evidence  were  false,  if  fabricated,  how  does  it  happen 
that  we  could  produce  McDonald,  and  Hennessy,  and  McElice 
to  prove  that  within  two  or  three  hundred  yards  from  Michael 
Graham’s  house,  that  afternoon,  they  saw  Dan  Kelly  riding  on 
a  beer  wagon,  going  away  from  Graham’s  and  toward  Locust 
Gap?  Do  you  believe  that  when  the  Commonwealth  got  this 
confession  from  Dan  Kelly  they  knew  anything  about  Edward 
Harris;  that  they  knew  anything  about  Hoover  Larish  and 
Lewis  seeing  Hester  on  his  road  home  from  Mount  Carmel,  or 
that  they  knew  anything  about  McElice,  and  McDonald,  and 
Hennessy  seeing  Kelly  riding  on  the  beer  wagon  from  Graham’s? 
You  cannot  believe  that.  And  yet  how  does  it  happen  that  if 
this  man  Kelly,  when  in  that  prison,  was  telling  a  lie,  he  could 
invent  a  story  that  turns  out  to  be  the  exact  truth,  and  which 
could  be  proved  to  be  the  truth  by  other  witnesses  ? 

But  let  us  look  at  further  coincidences  of  this  story.  If  one 
sets  about  to  charge  a  crime  upon  another,  as  committed  at  a 
particular  time  and  place,  all  he  has  to  do  is  to  know  that  that 
other  could  not  account  for  himself  during  that  time;  but 
when  he  undertakes  to  make  a  -charge  that  involves  ten  men, 
then  the  diflSculty  is  increased  a  thousand  fold,  because  while  it 
may  be  that  one  or  two  innocent  men  could  not  account  for 
themselves  during  the  particular  time,  yet  it  is  not  within  the 
range  of  accidei^ts  that  a  prisoner  in  a  cell  can  sit  down  and  fix 
upon  ten  men  and  name  the  time  when  and  place  where  they 
were  when  a  particular  crime  was  committed,  because  as  to  some, 
if  not  most  of  them,  it  might  be  shown  to  the  contrary. 

What  does  Kelly  prove  further  ?  Pat  Hester  was  from  home 
that  night.  If  he  was  not  in  company  with  Kelly,  how  did  Kelly 
know  it?  Why  could  not  Hester  have  proved  where  he  was,  or 
that  he  was  at  home ;  and  how  did  it  happen  that  Kelly  knew  that 
Hester  was  not  at  home?  But  we  come  to  the  cases  of  Tully  and 
McHugh,  omitting  those  of  Skiverton,  and  of  Bradley,  and  of 
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Campbell,  and  of  Muldowny,  and  of  Roger  Lafferty  for  want  of 
time.  All  these  men  are  involved  in  the  charge  preferred  by  Kelly. 
How  is  it  as  to  Tally  and  McHugh  ?  Is  it  not  a  remarkable  coinci¬ 
dence  that  Tally  and  McHugh  were  not  at  work  on  the  16th,  1 7th, 
and  19th  days  of  October,  1868  ?  If  this  man  Kelly  was  invent¬ 
ing  a  lie,  how  could  he  hit  upon  a  story  corroborated  by  that  fact? 
How  could  he  so  fix  it  that  the  books  of  the  coal  operators  should 
prove  that  these  men.  Tally  and  McHugh,  without  any  reason, 
without  any  known  cause,  should  be  away  from  their  work  ?  Ho 
they  say  they  were  discharged  by  the  coal  operator?  There  is 
no  pretence  of  that.  They  had  an  unfinished  breast  to  work ; 
not  only  so,  but,  according  to  the  testimony  of  Mr.  Roads,  that 
colliery  was  in  want  of  coal  all  the  time,  and  it  was  desirable  on 
the  part  of  that  coal  concern  that  the  breast  of  Tully  and  Mc¬ 
Hugh  should  be  worked.  Was  it  for  want  of  payor  any  lack  in 
the  payment  of  wages  ?  Xone  whatever.  Then  what  earthly  reason 
had  these  men  for  not  being  at  work  that  day,  and  how  could  Kelly 
hit  it  that  they  were  not  at  work,  if  his  story  was  a  fabrication  ? 
How  conld  such  numerous  coincidences  concur  to  confirm  a  lie? 
You  might  as  well  say  that  during  ten  successive  thunderstorms 
the  lightning  struck  ten  times  precisely  in  the  same  place,  as  to 
believe  that  a  man  shut  up  in  a  prison  cell  could  invent  a  story  as 
to  nine  men  who  were  outside  the  prison  and  fix  a  particular  time 
and  place  for  them,  upon  a  particular  day,  if  it  was  a  lie,  and  yet, 
that  it  should  turn  out  that  they  were  all  from  home  or  their 
work,  and  could  not  account  otherwise  for  themselves  at  that 
time.  It  is  surpassing  all  belief  and  ntterly  incredible  that  it 
could  be  done.  It  is  not  in  the  nature  of  things  that  it  should 
be  done.  Tully  and  McHugh  were  not  at  work.  Hid  they  go 
to  Graham’s?  There  was  one  thing  in  the  testimony  of  Graham 
that  I  do  not  know  whether  you  noticed  or  not,  but  he  was  asked 
whether  Tully  and  McHugh  were  at  home  on  the  17th  of  October. 
That  was  in  his  examination  in  chief,  and  he  said  yes,  and  that 
he  saw  them  there  at  dinner  that  day.  That  was  in  his  exami- 
nation  in  chief,  and  there  he  left  it ;  but  when  I  came  to  cross- 
examine  him,  I  said  to  him,  “  You  did  not  see  them  at  break¬ 
fast,  did  you?”  Graham  saw  then  the  point,  saw  the  difficulty. 
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and  like  any  one  who  has  made  up  his  mind  to  lie  does  not  hesi¬ 
tate  to  say  what  is  necessary  to  complete  and  sustain  the  lie, 
and  he  said,  O,  yes ;  they  were  there  at  breakfast.’^  And  then 
he  goes  on  to  state  where  they  were  between  breakfast  and  din¬ 
ner.  You  see  how  he  makes  up  that  story. 

He  says  he  was  taking  down  an  old  tresseling  at  that  time,  and 
had  two  men  boarders  working  for  him,  Dooly  and  Downy, 
and  then,  says  he,  these  coal  miners  Tully  and  McHugh,  men 
who  could  mine  from  eight  to  ten  wagons  a  day,  and  thus  I 
suppose  could  make  five  dollars  a  day  apiece  in  the  coal  mines 
cutting  coal,  were  away  from  their  work,  working  for  their 
board  and  whisky,  without  pay,  leaving  their  work  in  the  coal 
mines,  leaving  their  employment,  these  poor  men  who  had  to 
depend  upon  their  daily  labor  for  their  daily  bread,  and  assisted 
him  without  compensation  to  take  down  and  haul  away  that 
tresseling.  That  isTiot  a  likely  story,  but  if  Michael  Graham 
were  fully  supported  in  other  respects,  unlikely  as  this  story  is, 
if  there  was  nothing  else  to  interfere  with  it,  you  might  perhaps 
be  disposed  to  attach  some  importance  to  his  testimony.  But  we 
call  Mr.  Graham  to  the  stand.  Mr.  Graham,  did  not  you  tell 
Mr.  Bridge,  after  your  arrest,  that  Kelly  had  been  at  your  house 
on  the  evening  of  the  Bea  murder?’’  Never  told  him  so,  and 
it  was  not  so,”  and  instantly,  we  called  up  Mr.  Bridge,  and 
Mr.  Bridge  declared  that  Graham  did  say  so ;  that  he  said  Kelly 
was  there  at  a  dance,  that  night,  at  his  house.  There  is  one 
thing  peculiar  in  this  testimony  of  Mr.  Graham’s.  One  of  my 
friends  upon  the  other  side  put  a  question  to  him,  You  remem¬ 
ber  that  McHugh  was  there  that  evening?”  Yes,  sir.”  Was 
there  any  circumstance  that  brings  it  to  your  mind,  or  that 
impresses  it  upon  your  mind  ?”  O,  yes ;  I  remember  that 
McHugh  got  drunk  that  night,  and  that  he  lay  on  the  settee,  and 
somebody  stole  his  pocket-book,  and  there  were  some  eight  or 
nine  men  there  at  my  house  that  night,  and  this  man  McHugh 
would  not  let  anybody  go  out  until  every  body  was  searched, 
and  it  was  only  when  my  wife  got  up  and  explained  that  she 
had  found  the  pocket-book  that  these  men  got  released.”  In 
addition  to  having  contradicted  Graham  in  this  respect  by  the 
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testimony  of  Bridge,  let  me  ask  the  counsel  for  the  defence,  or 
these  prisoners,  this  pertinent  question,  and  you,  gentlemen  of 
the  jury,  will  have  to  answer  it  in  your  minds  for  them :  \yhy 
did  they  not  bring  Mrs.  Graham  here,  and  why  did  not  they 
bring  Dooly  here,  why  did  they  not  bring  Downey  here,  why 
did  they  not  bring  Barty  Connors  here,  why  did  they  not  bring 
Martin  Maley  here,  why  did  they  not  bring  Mr.  Huff,  or  his 
agent,  who  sold  this  tresseling  to  Graham,  to  prove  that  the 
tresseling  was  sold,  and  that  it  was  removed  that  day?  Not  one 
of  these  men  has  been  placed  upon  the  stand  before  you,  and 
everything  is  left  to  depend  upon  the  story  of  a  man  who  was 
released  from  prison  as  an  accessory  after  the  fact  to  this  murder, 
simply  because  this  discovery  was  made  after  two  years  had 
transpired,  and  a  prosecution  was  barred  by  the  statute  of  limi¬ 
tations  ;  and  yet  that  man,  impeached  here,  for  the  purpose  of 
sustaining  himself  against  this  accusation,  a  tavern-keeper  in  that 
neighborhood,  having  it  in  his  power  to  produce  his  own  wife 
and  some  four  or  five  men  whom  he  swears  were  there,  and  Mr. 
Huff  or  his  agent  or  clerk  who  sold  the  tresseling,  to  corroborate 
him,  produces  none ;  and  this  statement  is  left  upon  the  naked, 
unsupported  testimony  of  an  impeached  accessory  after  the  fact 
to  this  murder.  You  cannot  doubt  that  Kelly  was  there  that 
noon,  and  you  cannot  doubt  that  he  was  there  that  evening,  and 
those  two  things  being  established  and  likewise  that  Tully  and 
McHugh  were  there,  then  that  portion  of  the  narrative  of  Kelly 
is  accounted  for  and  corroborated. 

But  we  go  further.  Shortly  afterward,  Kelly  wants  a  little 
money,  and  he  borrows  $10  of  Con  O’Garra,  and  I  have  already 
gone  over  that  subject.  But  then  the  time  came  when  he  passed 
the  watch  over,  again,  to  Roger  Maguire,  and  that  is  a  material 
point  of  the  corroboration  in  this  case.  No  corroboration  there? 
If  I  cannot  convince  you,  from  testimony  that  no  reasonable 
man  can  question,  of  the  overwhelming  guilt  of  these  prisoners 
at  the  bar,  testimony  that  damns  them,  from  which  they  cannot 
escape,  by  the  occurrences  that  immediately  succeeded  this  mur¬ 
der,  then  I  misapprehend  this  whole  case.  We  gave  in  evidence 
the  docket  of  Squire  Frailey  to  show  that,  on  the  17th  ofjiQelb^ 
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j;^Ppl868,  Tom  Donahue  and  John  Daffy  had  been  arrested  for 
the  murder  of  Alexander  W.  Rea.  Kelly^s  story  is  that  early 
the  next  morning  he  went  to  Locust  Gap  in  company  with  Tally, 
McHugh,  Jack  Smith,  and  Aleck  Lafferty,  and  thence  to  Patrick 
Hester’s,  to  inform  Hester  of  the  arrest  of  Tom  Donahue.  What 
do  we  prove  by  Maurice  Morrison  ?  That  the  next  morning  he 
saw  this  identical  body  of  men  going  on  a  little  drift  road,  be¬ 
tween  the  mouth  of  the  drift  and  the  breaker,  and  after  they  got 
to  the  breaker,  passing  under  the  tresseling,  and  then  pursuing 
a  path  that  brought  them  out  nearest  to  the  house  of  Pat  Hester, 
and  between  which  point  and  Hester’s  there  was  no  other 
house.  The  very  party  of  men  that  Kelly  says  went  together 
to  Hester’s  to  give  him  warning  of  the  arrest  of  Donahue,  that 
he  might  flee  from  the  officers  of  justice,  were  seen  then  and 
there  by  Maurice  Morrison.  Kelly  could  easily  have  invented 
the  story  that  he  went  to  give  Hester  warning  that  morning ; 
that  would  have  been  an  easy  invention  in  the  Schuylkill  County 
jail,  but  how  could  he  have  invented  that  the  five  men  went,  and 
yet  it  be  true  that  Maurice  Morrison  should  see  these  five  men 
going  there  at  that  time.  If  it  was  false,  then  Maurice  Morri¬ 
son  could  not  have  seen  them  going;  but  yet  he  says  there  were 
these  five  men  in  the  party.  Kelly  could  fabricate  as  to  him¬ 
self,  but  how  could  he  hit  it  so  as  to  include  four  other  men,  and 
just  the  four  men  seen  by  Morrison?  A  fabrication!  Impos¬ 
sible.  Remember  you  must  go  back  to  the  time  and  the  cir¬ 
cumstances  under  which  Kelly  made  his  confession — not  here 
upon  this  witness-stand,  not  at  Squire  Reed’s  office,  but  to  this 
able  and  honorable  detective.  Captain  Linden,  in  the  Schuylkill 
County  prison.  Just  take  up  the  subject  of  probabilities,  and 
tell  me  how  it  is  possible  that  a  man  could  invent  a  story,  a  lie, 
fixing  five  men,  naming  them,  going  to  Hester’s  house  in  the 
morning  of  a  particular  day,  along  a  particular  road,  if  it 
were  a  lie,  and  that  it  yet  should  turn  out  that  a  respectable, 
disinterested  man,  like  Maurice  Morrison,  should  or  could  prove 
that  just  that  thing  occurred.  It  is  not  in  the  nature  of  things, 
and  if  you  will  only  think  about  it  you  will  see  that  it  was  im¬ 
possible  for  Kelly  to  have  invented  a  lie  of  that  kind. 
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And  now  here  comes  the  fearful  story,  as  we  progress.  Was 
Hester  at  home  then,  on  that  morning  of  the  18th  of  Xovember, 
or  had  he  left  two  days  before?  Upon  that  one  question  de¬ 
pends  enough  of  fact  and  of  just  inferences  that  you  may  draw 
to  settle  this  whole  case.  If  Hester  has  brought  into  this  court¬ 
house  his  own  daughters,  his  son-in-law,  and  his  man  Gar¬ 
ner  Pepper,  and  they  have  gone  upon  that  witness-stand  and 
each  sworn  to  a  wilful  falsehood ;  if  that  man  has  crimsoned  the 
souls  of  his  own  daughters  with  the  crime  of  perjury,  then  he  is 
capable  of  committing  a  murder  tenfold  worse,  if  you  can  im¬ 
agine  it,  than  the  murder  of  Rea.  It  is  in  the  nature  of  both 
man  and  beast  to  protect  their  offspring.  The  bear  fondles  its 
cubs,  and  the  very  serpent  secretes  and  protects  its  young. 
These  men  killed  Rea’s  body,  but  can  you  imagine  the  atrocity 
of  a  father  that  would  kill  his  own  children’s  souls  ?  And,  if 
it  be  true,  that  this  man  Hester  did  not  leave  home  until  the 
18th  of  Xovember,  1868,  that  he  did  not  leave  on  the  16th, 
then  we  have  raised  a  curtain  that  has  unveiled  a  degree  of 
wickedness  and  atrocity  on  the  part  of  this  old  Mollie  Maguire 
bodymaster,  that  of  itself  should  consign  him  to  a  dozen  times 
the  gallows. 

Let  us  see.  Did  Hester  leave  home  on  the  evening  of  the 
18th  of  Xovember?  You  remember  the  description  of  that  all- 
night  ride.  If,  in  the  peaceful  portions  of  the  rural  districts  of 
Columbia  County,  four  besotted  Mollie  Maguires  had  been  hur- 
rving  alon^  through  mud  and  sleet,  between  the  hours  of  11 
o’clock  at  night  and  3  in  the  morning,  to  make  their  way  to 
a  particular  passenger  railway  depot,  would  any  of  you  have 
any  doubt  that  some  crime  had  been  committed  ?  The  wicked 
fleeth  when  no  man  pursueth,”  and  ^Ghe  trembling  thief  thinks 
each  bush  an  officer.”  These  men,  startled  at  the  rumor  that 
Tom  Donahue  had  been  arrested  for  the  Rea  murder,  and  know¬ 
ing  their  connection  with  this  murder  and  with  Tom  Donaluie, 
started  off  at  night  full  of  whisky,  and  by  some  accident  or  an¬ 
other,  Hester’s  face  is  made  to  bleed.  He  goes  to  Hensyl’s  house, 
at  the  Weigh  Scales  Station,  below  Shamokin,  and  there  says  that 
he  was  upset  or  fell  out  on  a  curbstone  in  the  town  of  Shamokin. 
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He  v/as  covered  with  blood,  and  Hensyl  gave  him  a  basin  of 
water  to  wash  himself.  When  was  that  ?  Here  is  the  record 
made  by  Jesse  Hensyl,  a  man  of  unquestioned  respectability,  in 
reference  to  this  incident.  Why  should  Jesse  Hensyl  make  it  ? 
The  very  fact  that  four  men  should  be  coming  to  his  house  be¬ 
tween  11  and  12  o’clock  at  night,  with  Hester’s  face  injured  and 
covered  with  blood,  giving  as  an  explanation  for  their  visit  that 
they  had  come  at  that  hour  of  midnight  to  see  a  man  living  a 
quarter  of  a  mile  off,  to  purchase  lime  from  him,  was  enough  to 
excite  the  suspicions  of  old  Mr.  Hensyl.  I  suspect  some  of  you 
are  farmers,  and  you  have  bought  lime,  but  it  would  be  a  most 
urgent  case  when  you  would  have  to  go  at  midnight  to  get  lime, 
and  take  three  other  men  with  you  to  help  you  buy  it.  Did 
you  ever  hear  such  nonsense  as  that  ?  That  story  struck  Jesse 
Hensyl  as  suspicious,  and  he  then  and  there,  upon  that  night, 
made  the  entry  in  his  memorandum  book  Avhich  has  been  given 
in  evidence. 

“November  18th,  1868. 

^^Way  Scales’  House. 

Patrick  Hester  and  three  men  with  him  came  to  my  house 
in  two  buggies  between  the  hours  of  11  and  12  o’clock,  and  told 
me  they  wanted  to  see  John  Runkel  for  lime.” 

But,  says  the  gentleman,  Jesse  Hensyl  has  made  that  entry 
there  for  a  purpose.  Indeed;  and  do  you  believe  that?  For 
what  purpose  would  Jesse  Hensyl  make  a  false  entry  ?  None  of 
you  can  believe  that.  It  is  not  worth  while  to  discuss  the  ques¬ 
tion  for  a  moment  with  you.  But,  my  friends  say,  Do  not  you 
see  that  some  of  the  writing  in  this  entry  is  made  Avith  a  dark 
pencil,  and  that  the  rest  is  light ;  and,  therefore,  the  entry  must 
haA^e  been  made  at  two  different  times.”  Did  you  ever  write  with 
a  lead-pencil  ?  Do  not  you  know  that  the  writing  would  vary 
in  thickness  and  in  shade  according  to  the  way  you  held  or  turned 
your  pencil  ?  Sometimes  one  puts  a  pencil  to  his  tongue,  and  it 
will  make  a  broad  mark ;  and,  by  and  by,  it  will  make  a  light 
mark,  and  sometimes,  as  you  turn  a  pencil  in  your  hand,  and 
write  with  one  side  of  the  point  or  another,  the  writing  will  be 


65 


dark  or  light  in  its  shading.  But  this  entry  of  Jesse  Hensyl  is 
correct,  and  if  you  wanted  any  other  proof  of  it,  if  you  wanted 
the  clinching  proof,  here  are  the  documents  that  you  will  take 
out  with  you;  and  remember  that  all-night  ride,  remember 
the  letter  of  Hester  giving  the  date,  when  he  left  Sunbury  ; 
remember  the  testimony  of  the  witnesses  who  saw  his  flight. 
After  Hester  and  his  party  left  Jesse  HensyFs  house,  they  w^ent 
to  the  farmer,  Lesher ;  and  there  one  of  the  buggies  broke  down, 
and  they  had  to  go  into  his  house,  and  wake  him  up.  They 
would  not  have  done  it,  if  they  could  have  helped  it ;  but  their 
buggy  had  broken,  and  they  could  not  help  it;  and  these  drunken 
fellows  were  compelled  to  ask  Mr.  Lesher  for  a  rope  with  which 
to  tie  up  one  of  their  buggies,  and  for  a  lamp,  and  they  pledged 
a  dollar  and  a  half  for  the  return  of  the  lamp  next  day.  What 
next  ?  One  of  them  said,  in  the  presence  of  Lesher,  How  far 
is  it  to  Sunbury?’^  Says  another,  ^AYe  live  in  Snydertown.’’ 
Why  was  there  that  attempt  to  mislead  Mr.  Lesher  by  a  lie  ?  It 
disclosed  the  fact  that  they  were  going  to  Sunbury.  They  did 
not  want  it  known  that  they  were  going  to  Sunbury,  and,  there¬ 
fore,  w’hen  one  of  them  said,  how  far  is  it  to  Sunbury,^’  the 
other,  seeing  that  his  companion  had  been  a  little  off*  his  guard, 
said  ^^we  live  at  Snydertown.^’  Then  they  started  off*  together 
in  two  wagons,  three  of  them  in  one  wagon,  because  Pat  Hester 
insisted  that  Lesher  should  go  along  and  show  them  the  road ; 
and,  therefore,  Lesher  and  the  fourth  man  in  the  party  rode  to 
the  forks  of  the  road  wliere  the  party  separated ;  one  party  going 
to  Shamokin,  and  the  other  toward  Paxinos.  Lesher  rode  with 
one,  and  he  said,  “  Why,  I  thought  you  were  all  one  party 
Xo,’’  said  the  man  who  rode  with  him ;  we  have  been  to 
Shamokin  at  a  ball,  and  we  got  a  little  too  much  beer  on.”  Why 
lie  about  that  ?  Was  there  auv  ball  at  Shamokin  that  night  ? 
If  there  was,  these  defendants  could  have  proved  it.  ‘M  came 
along,”  says  the  man,  ^^as  an  escort.”  Why  lie  about  that? 
The  two  parties  in  the  two  buggies  went  down  to  the  point 
w'here  the  road  forks,  and  then  what  became  of  the  man  who 
was  with  Lesher  in  the  buggy  ?  Does  he  go  on  to  Shamokin  ? 
Why  that  very  man,  whose  buggy  was  turned  off*  to  go  to  Shamo- 
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kin,  did  not  appear  again;  but  the  man,  who  did  appear  the  next 
day,  and  returned  the  lamp,  was  the  man  who  went  on  to  Sun- 
bury,  and  he  came  to  Lesher^s  house  with  the  horse  and  buggy 
of  the  man  who  went  to  Shamokin.  How  do  you  explain  that? 
How  did  the  man,  who  went  on  to  Sunbury  on  his  way  back 
from  Sunbury  with  the  lamp,  get  the  horse  and  buggy  of  the 
man  who  turned  off  to  Shamokin  ?  There  was  a  little 

“Wriggling  in  and  wriggling  out. 

That  left  the  matter  still  in  doubt, 

Whether  the  snake  that  made  the  track 
Was  going  on  or  coming  back/^ 

The  fact  is  open  to  fair  inference,  that  the  man  who  pretended 
he  was  going  toward  Shamokin  never  did  go  to  Shamokin.  It 
was  a  part  of  the  same  trick  that  they  had  practiced  at  the  house 
of  Lesher,  when  one  man  said,  improvidently,  “How  far  is 
it  to  Sunbury and  the  other  said,  “  We  live  at  Snydertown.’’ 
It  was  to  throw  Mr.  Lesher  off  his  guard  so  that  he  could  not 
trace  them.  Then  they  went  on  as  far  as  Paxinos,  but  they  had 
not  enough  whisky  with  them ;  they  did  not  get  any  whisky  at 
LeshePs,  and  they  had  spent  a  good  deal  of  time  there,  and  the 
steam  in  their  boilers  had  run  down,  and  it  was  necessary  to  heat 
them  up  again,  and  so  they  stopped  at  the  hotel  in  Paxinos ;  two 
of  them  going  into  the  hotel  according  to  the  testimony  of  the 
bar-tender,  Paul,  not  that  notable  man  Hester,  but  two  others. 
Whether  there  was  one  man  from  each  wagon,  or  two  men  out 
of  the  one  wagon,  we  do  not  know;  but  two  of  them  went  into 
the  hotel,  and,  when  I  heard  from  the  testimony  of  Mr.  Paul 
that  two  of  them  got  whisky  at  the  bar,  I  was  as  sure,  as  I  sat 
at  the  counsel  table,  that  they  had  taken  whisky  in  a  bottle  out 
with  them,  and,  therefore,  I  put  the  question  to  Paul,  “  Did  not 
they  take  a  bottle  of  whisky  out,’^  and  he  said,  “  O  yes,  I  filled 
a  couple  of  bottles  of  whisky  for  them.’^  These  were  for  Hester, 
and  the  other  man,  if  he  was  with  him,  and  then  they  started 
off  for  Sunbury  in  that  all-night  ride  from  Shamokin.  That 
was  the  flight  of  these  Mollie  Maguires  that  night,  when  even 
the  very  watch  dogs  slept. 
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Then  they  reach  Sunbury.  Did  not  they  get  to  Siinbnry, 
and  did  not  they  leave  there  that  night  or  the  morning  follow¬ 
ing  ?  Let  us  see.  Here  is  the  letter  written  by  Patrick  Hester, 
that  they  say  we  purloined  or  that  somebody  purloined  out  of 
the  post-office,  and  that  it  was  never  delivered  to  the  party  to 
whom  it  was  sent.  What  right  have  the  gentlemen  representing 
the  defence  to  say  anything  of  that  kind  ?  To  whom  was  the 
letter  sent  ?  The  party  who  took  that  letter  out  of  the  post- 
office  was  Mr.  Hugh  McKeown,  Has  there  been  any  evidence 
here  that  Mr.  Hugh  McKeown  did  not  take  it  out  of  the  post- 
office,  and  that  he  did  not  go  into  Silliman’s  store  and  drop  it 
there?  Not  a  particle.  The  assertion  that  that  letter  was  pur¬ 
loined  is  entirely  gratuitous,  and  based  upon  no  evidence  in  this 
case.  But  what  is  the  superscription  on  that  letter?  ^^Mr.  Hugh 
McKeown,  Locust  Gap,  Mount  Carmel  Po  Office,  Northumber¬ 
land  Co.,  Penna.’’ 

Let  us  look  at  this  letter. 

I  discuss  it  first  with  reference  to-  this  question  of  date^ 

La  Salle,  November  21,  1868". 

My  Hear  children,  wife,  and  mother :  I  take  up  my  pen  to- 
write  these  few  lines,  hoping  that  they  may  find  ye  all  in  good 
health  as  the  departure  of  this  leaves  me  in  at  present  thanks 
Be  to  god  for  his  kind  mercy  to  us  all.  i  left  Sunbury  on 
Thursday  morning!’’ — the  19th  of  November,  1869,  the  next 
day  after  the  18th,  the  next  morning  after  that  all  night  ride, — 
^^And  landed  at  two  o’clock  on  Friday  knight  at  LaSalle.” 
But  they  say  that  Johnny  Rourke  went  with  him.  from  Locust 
Gap  to  Sunbury,  and  he  only.  I  felt  lonesome  on  the  way. 
Alick  Lafferty  came  as  far  as  Almira.”  They  left  Sunbury  that 
Thursday  morning,  and  can  you  have  any  earthly  doubt  that  it 
was  the  18th  of  November  when  Hester  left  his  house. 

These  daughters  and  these  two  witnesses  have  been  introduced 
to  swear  that  the  day  of  Hester’s  flight  was  the  day  of  Con 
O’Garra’s  marriage,  on  the  16th  of  November.  Let  us  see  if 
that  was  so.  Let  us  see  whether  there  is  any  Christian  charity 
that  could  possibly  hide  this  iniquity,  this  worse  than  the  mur- 
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der  of  Rea,  to  excuse  this  testimony.  This  man  left  on  the  night 
of  the  16th.  What  did  he  leave  at  night  for,  if  he  was  going 
away,  and  his  neighbors  and  his  family  all  knew  where  he  was 
going  ?  He  left,  according  to  the  testimony  of  Farley,  the  son- 
in-law  of  Hester,  so  as  to  make  the  train  from  Sunbury.  If  he 
did  make  the  train  from  Sunbury,  then  he  left  Sunbury  on  the 
morning  of  the  17th;  but  you  see  from  his  own  letter  that  he 
left  it  on  the  morning  of  Friday,  the  19th.  Is  there  any  pos¬ 
sible  explanation  in  the  fact  that  he  went  to  Sunbury  to  stay 
there  two  days,  and  then  left  on  the  morning  of  the  19th?  I 
would  go  to  any  extent,  rather  than  to  have  your  minds  and 
mine  forced  to  the  conclusion  that  Pat  Hester,  the  worst  of 
Mollie  Maguires,  could  induce  his  own  daughters  to  commit 
perjury.  I  do  not  blame  the  daughters  so  much.  I  can  sym¬ 
pathize  with  them,  weak,  and  forced  by  this  strong-willed  man, 
and  constrained  as  they  are,  to  try  to  save  from  the  gallows  the 
neck  of  their  father ;  I  can  make  some  excuse  for  them  in  the 
circumstances ;  but  if  this  man  was  incapable  of  murder,  could 
he  thus  use  his  own  daughters?  The  thing  is  utterly  incredible. 
The  murderer  alone  may  do  it,  and  a  very  bad  murderer  he 
would  have  to  be. 

But  if  Rourke  and  Hester  left  HesteFs  house  on  the  nio^ht  of 
the  16th,  Avhere  were  they  on  the  17th,  and  on  the  18th,  the 
Thursday  morning  when  Hester  left  Sunbury  ?  The  men  who 
travelled  all  night  to  make  that  train,  according  to  this  story, 
did  not  make  it,  and  did  not  start  from  Sunbury  until  two  days 
afterward.  But  supposing  that  they  staid  in  Sunbury  on  the 
17th  and  on  the  18th,  of  which  there  are  no  suggestions  that 
come  from  Rourke,  where  was  Hester  on  these  two  days  ?  He 
-could  not  have  been  two  days  and  two  nights,  without  eating 
and  sleeping  and  drinking.  A  great  big  man  like  he  is,  had  to 
have  some  place  to  be  during  this  time,  and  where  was  he? 
What  hotel  did  he  stop  at?  With  what  family  did  he  get  his 
meals  on  the  17th  and  on  the  18th  ?  Why  did  he  not,  if  he  was 
in  Sunbury  on  these  days,  have  the  landlord  of  the  hotel,  with 
his  registry,  here,  or  bring  the  family  that  he  stopped  with,  or 
bring  anybody  who  saw  him  in  the  town  of  Sunbury,  to  prove 
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that  fact  ?  It  is  utterly  incredible.  There  is  no  escape  from  the 
horrible  conclusion  that  this  man,  who  could  get  up  his  Peter 
Loobys  and  his  Caseys  without  any  trouble,  to  swear  to  a  false 
alibi,  when  the  desperation  of  his  case  seemed  to  require  it, 
believed  he  could  swear  himself  out  by  the  perjury  of  his  own 
daughters.  And  what  is  the  common  sense,  and  what  is  the 
explanation  of  his  flight?  Let  me  read  a  little  further  from 
the  letter : 

I  left  Sunbury  on  Thursday  morning  and  landed  at  tw'O 
o’clock  on  Friday  knight  at  Lasalle.  i  felt  lonesome  on  the  way. 
Alick  Lafferty  came  as  far  as  Almira  and  then  went  back  and 
told  me  he  was  going  to  ^Yilkesbarre.  w^rite  me  as  soon  as  you 
get  this  letter  and  Be  sure  that  you  send  me  the  whole  particu¬ 
lars  concerning  that  affair  or  was  there  a  search  after  me  or  have 
they  any  suspicion  that  i  came  this  route  in  case  that  there  is  a 
suspicion  i  will  not  stop  here.  I  feel  uneasy  until  i  hear  from 
you  so  write  immediately  and  let  me  know  all  the  particulars.” 

Xow  mark ! 

Also  i  want  you  Maria  to  let  me  know  did  you  mother  do 
what  she  said  when  i  was  leaveing  there  do  not  tell  me  a  lie  or  i 
will  find  it  out  hereafter  and  you  will  suffer.” 

What  is  the  explanation  of  this  part  of  the  letter?  There  are 
two  explanations  given  by  the  defence :  First,  that  Hester  had  had 
a  whisky  still  in  the  woods,  and  he  was  struck  suddenly  with  the 
fear  that  he  would  be  arrested  on  account  of  that  whisky  still, 
hence  this  all-night  ride  to  Sunbury,  hence  Alick  Lafferty  w’ent 
with  him  to  Elmira,  and  hence  he  went  to  La  Salle,  Illinois,  hence 
he  wrote  back  to  know  whether  they  had  searched  for  him,  and 
whether  they  had  any  suspicion  of  the  route  that  he  had  taken ; 
stating  that  if  they  had  any  suspicion  on  that  subject  he  would 
leave  La  Salle  and  go  elsewhere.  That  was  on  account  of  that 
whisky  still,  and  yet  our  learned  friends  have  not  shown  you  any 
law  by  which  he  could  have  been  punished  twenty-four  hours  for 
anything  he  did  in  connection  with  the  whisky  still.  I  am  un¬ 
able  to  find  any  law  that  shows  he  could  have  been  punished  at 
all,  except  by  the  forfeiture  of  the  little  still  and  the  materials. 
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There  is  an  act  of  Congress,  passed  when  the  Avhisky  tax  was 
imposed,  determining  what  is  carrying  on  the  business  of  a  dis¬ 
tiller;  that  is,  that  a  man  must  have  his  distillery  registered  by 
furnishing  a  draft  of  it,  and  after  getting  it  registered,  and  giving 
a  bond  and  going  through  a  great  deal  of  form,  then  he  becomes 
a  distiller,  and  then,  if  he  becomes  a  distiller  and  endeavors  to 
cheat  the  government  out  of  any  tax,  that  is  a  criminal  offence ; 
but  I  fail  to  find  any  law  that  would  punish  a  man  wdio  has 
merely  a  little  still  unregistered  and  not  following  a  distiller’s 
business,  with  not  even  a  mash  tub,  for  making  a  little  molasses 
Avhisky,  and  very  poor  whisky  I  guess  it  would  be,  straight  or 
crooked,  except  by  imposing  as  a  penalty  the  mere  forfeiture  of 
his  little  still  and  his  molasses.  Our  friends  on  the  other  side  have 
not  shown  you  any  law  which  could  even  punish  him  to  that  ex¬ 
tent,  and  yet  they  would  have  you  believe  that  Patrick  Hester 
ran  off  on  account  of  that  still,  in  the  face  of  the  fact  that  the 
very  police  officer  who  was  named  by  one  of  his  daughters  as 
one  of  those  who  had  been  making  search  for  her  father,  Michael 
Shilthorn,  says  that  the  molasses  was  discovered  by  the  roadside 
six  months  before  Hester  left,  in  April,  1868,  and  that  there  had 
been  no  warrant  out  for  him,  and  there  was  no  charge  against 
him,  and  that  nobody  was  pursuing  him  on  that  account.  How 
absurd  !  How  nonsensical ! 

But  there  is  another  matter  of  explanation  which  it  is  said  is 
referred  to  in  that  letter  which  is  somewhat  illustrative  of  the 
character  of  this  man  Hester  and  of  the  nature  of  this  testimony, 
and  that  goes  to  explain  whether  or  not  these  children  would  be 
apt  to  know  anything  about  another  crime  charged  on  their  father. 
You  heard  the  story  of  his  domestic  difficulty  and  I  will  not  repeat 
it ;  and  yet  little  Annie  Hester,  now  in  her  nineteenth  year,  and 
when  this  occurred  nearly  nine  years  ago,  in  her  eleventh  year, 
states  that  she  knew  all  about  this  trouble  between  her  father  and 
her  mother,  because  she  heard  it  at  home.  Great  heavens !  What 
manner  of  people  are  these,  that  a  difficulty,  the  tendency  of 
which  was  to  degrade  these  children  and  to  demoralize  them, 
would  be  discussed  in  their  presence  and  they  should  know  it  ? 
But,  say  the  gentlemen,  it  was  not  probable  that  Hester  would 
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let  the  children  know  that  the  officers  of  the  law  were  pursuing 
him  in  connection  with  the  Rea  murder,  although  he  might  have 
told  them,  am  innocent,  but  still  they  may  swear  on  me 
something/’  He  did  tell  these  little  girls,  say  the  learned 
counsel,  this  story  of  this  trouble  between  himself  and  their 
mother.  It  was  not  necessary  that  Pat  Hester,  when  he  left 
home  that  night,  should  have  told  his  family,  I  am  guilty  of 
the  murder  of  Rea.”  It  would  have  been  sufficient  merely  to 
say,  They  have  arrested  Tom  Donahue  and  I  know  him  to  be 
an  innocent  man,  as  I  am  an  innocent  man,  but  I  am  afraid  that 
they  will  get  me  into  trouble  on  account  of  my  relations  with 
Donahue,  and  I  will  clear  out.”  That  would  have  satisfied  his 
wife  and  these  daughters,  and  then  when  he  wrote  home  to  know 
whether  they  had  found  out  anything  in  regard  to  ^Hhat  affair,” 
they  could  have  told  him  whether  the  officers  of  the  law  were 
upon  his  track,  or  whether  they  had  any  suspicion  of  the  road 
he  had  taken.  You  will  observe  that  he  sends  home  his  letter 
without  signature  to  it,  inside  addressed  first  to  his  children,  then 
to  his  wife,  and  next  to  his  mother,  and  on  the  outside  addressed 
to  a  neighbor.  Why  was  that?  For  fear  of  the  possibility  that 
that  letter  might  take  the  very  course  it  did  take,  fall  into  hands 
that  would  punish  murderers  if  they  could  secure  them ;  there¬ 
fore,  he  add$,  In  case  there  is  a  suspicion  I  will  not  stop  here.” 

That  letter  has  several  aspects.  In  the  first  place,  it  fixes  this 
question  of  the  date.  It  corroborates  Kelly  as  to  the  fact  that 
he  and  Aleck  Lafferty,  and  McHugh,  and  Jack  Smith,  and 
Tully,  did  go  to  Hester’s  house  that  morning  to  notify  him  of 
the  arrest  of  Donahue.  It  proves  that  Hester  fled,  and  fled  to 
avoid  arrest  for  the  crime  for  which  Donahue  had  been  arrested. 
It  proves  that  he  has  fabricated  and  falsified  testimony  here  in 
order  to  cheat  you  into  a  verdict  of  acquittal,  and  to  cheat 
public  justice  and  the  law.  We  have  learned  that  if  men 
should  disregard  the  duties  belonging  to  organized  society, 
can  gather  together  in  numbers  and  commit  crimes,  and  then 
come  into  a  court  and  prove  alibis,  and  juries  will  believe 
them,  reasonably  or  unreasonably,  the  law  is  powerless  to  pro¬ 
tect  life  and  property.  If,  after  we  have  driven  these  Mollie 
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Maguires  hy  convictions  from  the  counties  of  Schuylkill  and 
Carbon,  they  can  find  refuge  in  that  section  of  the  coal  fields 
which  is  the  southern  border  of  this  county,  then  bolt  your  doors 
and  arm  yourselves  with  Spencer  rifles,  and  keep  them  by  your 
bedsides  when  you  retire  to  rest  at  night.  That  letter  exposes 
that  this  testimony  is  a  mere  fabrication  to  enable  this  Mollie 
Maguire  to  escape. 

Adjourned  until  to-morrow,  Saturday  morning,  February 
24th,  1877,  at  9  a.m. 


Bloomsburg,  Saturday,  February  24th,  1877. 

The  Court  was  opened  at  9  a.m. 

Mr.  Hughes  resumed  his  argument,  as  follows  : 

When  we  adjourned  last  evening  I  was  about  to  call  your 
attention  to  the  circumstances  proved  by  witnesses  outside  of 
Kelly,  that  tend  to  connect  McHugh  and  Tully  with  the  fearful 
crime  under  investigation.  The  learned  counsel  for  the  prisoners 
have  presented  to  the  Court  a  point  which  involves  the  assump¬ 
tion  on  the  part  of  the  Court,  that  the  Commonwealth  has  not 
produced  evidence  corroborative  of  Kelly,  that  connects  these 
prisoners  with  the  crime.  I  feel  confident,  from  my  own  knowl¬ 
edge  of  the  law,  and  from  the  opportunity  I  have  had  of  under¬ 
standing  the  learning  and  ability  of  the  worthy  President  of  this 
Court,  that  he  will  give  you  no  such  instruction  as  is  asked  for 
in  that  point,  but  that  he  will  submit  to  you  the  questions  of 
fact  as  they  have  been  developed  by  the  evidence  in  the  case,  for 
you  to  determine,  whether  there  is  evidence  in  this  case  that  tends 
to  connect  Tully  and  McHugh  with  this  murder? 

Here  let  me  say  to  you  what  probably  the  Court  in  their  in¬ 
struction  to  you  may  take  the  time  to  explain.  The  law  is 
that  a  party  accused  of  crime  may  be  convicted  upon  the  un¬ 
corroborated  evidence  of  an  accomplice  alone.  The  learned 
district  attorney  of  this  county  a  few  days  ago  called  my  atten- 
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tion  to  the  report  of  a  case,  decided  within  the  last  ten  days  in 
the  city  of  New  York,  in  which  a  young  man,  theretofore  of 
respectable  reputation  and  then  of  highly  respectable  connec¬ 
tions,  was  convicted  of  the  crime  of  forgery  upon  the  sole  and 
uncorroborated  testimony  of  an  accomplice,  and  sentenced  by 
Judge  Brady  to  an  imprisonment  for  five  years.  When  the 
jury  rendered  that  verdict  and  when  Judge  Brady  sustained  it  by 
his  sentence  both  acted  strictly  in  accordance  with  the  law.  It 
is  the  law  that  a  jury  may  convict  upon  the  uncorroborated  testi¬ 
mony  of  an  accomplice,  but  it  is  a  rule  of  practice  that  courts 
advise  juries  not  to  convict  upon  the  uncorroborated  testimony 
of  an  accomplice.  Yet  if  the  jury  choose  to  say,  We  are  per¬ 
fectly  convinced  in  our  own  breasts  that  what  the  accomplice  has 
sworn  to  is  true,’’  they  may  convict  upon  the  testimony  of  that 
accomplice.  In  this  class  of  cases  I  have  never  asked  a  jury  to 
convict  upon  the  uncorroborated  testimony  of  an  accomplice,  but 
I  have  joined  with  the  practice  of  the  courts  in  advising  juries 
not  to  convict  upon  the  uncorroborated  testimony  of  an  accom¬ 
plice  ;  and  in  this  case  I  again  join  in  that  advice  and  that  re¬ 
quest  to  you. 

But  the  question  presents  itself  what  is  corroboration  of  an 
accomplice?  Does  it  mean  that  everything  the  accomplice 
swears  to,  the  whole  evidence  of  the  crime,  shall  be  proved  by 
other  credible  testimony  ?  If  that  were  so  what  do  you  want 
with  the  testimony  of  an  accomplice  ?  If  you  can  make  out  a 
case  perfectly  without  him,  then  there  is  no  use  in  having  him. 
If  it  is  the  law  that  you  cannot  convict  upon  the  testimony  of 
an  accomplice  alone,  and  without  the  testimony  of  other  cred¬ 
ible  witnesses  proves  the  whole  case,  then  blot  out  or  dispense 
altogether  with  the  testimony  of  an  accomplice.  But  I  will  tell 
you  whence  originated  the  law  permitting  on  the  part  of  the 
government  an  accomplice  as  a  witness.  It  was  borne  of  the 
necessities  of  government.  It  was  encouraged  because  the  gov¬ 
ernment,  by  giving  expectations  to  the  accomplice  in  case  he  told 
the  truth  and  nothing  but  the  truth,  that  in  his  case  punish¬ 
ment  might  be  mitigated,  believed  that  the  employment  of  ac¬ 
complices  would  lead  to  the  discovery  of  the  authors  of  crime 
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who  otherwise  would  go  unpunished.  Therefore  in  order  that 
the  authorities  might  be  able  to  penetrate  the  secrets  of  a  circle 
of  conspirators  to  commit  crime ;  men  who  were  bound  together 
not  only  by  the  common  interest  of  concealing  crime,  but,  as  I 
understand  and  as  I  have  endeavored  to  show  you  by  the  illus¬ 
trations  which  we  have  given  here  of  Mollie  Maguireism,  bound 
by  the  stronger  fact  that  when  once  they  became  members  of  this 
Society,  they  ran  the  risk,  by  exposing  its  secrets,  of  being  killed 
by  members  of  the  organization  itself,  the  accomplice  was  allowed 
to  testify.  And  hence  it  is  that  in  this  class  of  cases  such  as  the 
gentleman  upon  the  other  side,  Mr.  Ryan,  and  myself  have  been 
engaged  in  for  nearly  a  year  past,  it  has  become  important  that 
we  should  look  into  the  inner  circle  of  this  organization  that  we 
may  know  what  has  transpired  there,  and  there  is  but  one  way 
to  do  it,  and  that  is  by  an  accomplice.  If  we  had  not  penetrated 
as  we  did  with  McParlan,  one  of  the  most  extraordinary,  useful, 
and  truthful  men,  as  I  have  had  reason  to  know,  who  ever  lived, 
who  at  a  certain  period  of  time  got  inside  this  circle,  and  there 
learned  its  secrets,  there  was  no  other  way  open  to  us  but  through 
an  accomplice.  McParlan  has  told  you  he  did  not  become  a 
member  of  this  Order  for  the  purpose  of  this  exposure  until 
1874.  By  the  ruling  of  this  Court,  of  which  I  do  not  com¬ 
plain,  we  were  limited  in  the  introduction  of  evidence  to  the 
character  of  the  Order  as  it  existed  in  October,  1868,  and  prior 
thereto,  and  therefore  our  facilities  for  exposing  it  were  in  a 
great  degree  limited.  Hence  the  absolute  necessity  arose  on  the 
part  of  the  government,  the  government  of  which  you  are  a 
part,  that  the  exposure  should  be  through  an  accomplice.  But 
the  law  is  not  so  unreasonable  as  to  hold  that  while  you  are  com¬ 
pelled  to  go  inside  of  this  inner  circle  and  there  learn  what 
transpires,  you  must  prove  the  same  things  outside  of  that  cirele. 
To  do  so  would  be  an  impossibility.  How  could  you  or  I,  or 
any  one  not  belonging  to  the  organization,  know  from  our  view 
upon  the  subject  what  took  place  within  it? 

In  a  case  that  I  have  cited  to  this  Court  from  First  Bishop’s 
Criminal  Procedure  a  party  was  indicted  for  stealing  a  sheep. 
The  accomplice  swore  to  the  guilt  of  the  prisoner.  The  corrob- 
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oration  consisted  in  the  fact  that  certain  pieces  of  mutton,  such 
as  the  accomplice  said  the  prisoner  had  received  for  his  share  of 
the  crime,  were  found  in  the  prisoner’s  house.  That  was  the  full 
extent  of  the  corroboration,  and  the  Court  said  that  it  was  suf¬ 
ficient.  There  nobody  saw  the  prisoner  steal  the  sheep,  except 
the  accomplice.  Nobody  could  identify  the  pieces  of  mutton 
as  belonging  to  or  being  a  part  of  the  stolen  sheep,  and  yet 
the  fact  of  finding  those  pieces  of  mutton  in  the  house  of  the 
prisoner  was  deemed  a  sufficient  corroboration.  If  I  shall  bring 
to  your  attention,  in  the  evidence  in  this  case,  facts  that  have 
been  proved  to  corroborate  the  testimony  of  Kelly  in  regard  to 
the  participation  of  Tully  and  McHugh,  that  are  many  times 
more  powerful  than  the  testimony  which  was  given  to  convict 
the  prisoner  of  the  stealing  of  the  sheep,  I  shall  have  fulfilled 
not  only  the  requirements  of  the  law,  but  the  practice  in  such  a 
case  as  this,  and  what  I  myself  advise  should  be  the  practice 
by  which  you  should  be  governed  in  making  up  your  verdict  in 
this  case. 

As  to  this  corroboration.  Remember,  as  I  stated  to  you  yes¬ 
terday,  that  Kelly  when  he  made  his  confession  to  Captain  Lin¬ 
den  had  been  for  a  long  time  prior  thereto  immured  within  the 
walls  of  the  Schuylkill  penitentiary,  and  he  accuses  ten  men  as 
being  present  that  night  at  Donahue’s,  and  six  of  them  as  par¬ 
ticipants  in  the  actual  killing  of  Rea,  and  two  of  them  as  having 
separated  from  the  six  just  above  the  toll-gate  on  the  turnpike. 
Think  of  it  for  a  moment.  A  prisoner  shut  up  in  jail  con¬ 
cocts  a  lie  of  that  kind,  and  brings  together  so  many  people, 
and  yet  it  turns  out  that  not  one  of  those  persons,  so  far  as  we 
can  learn,  was  away  from  Donahue’s  that  night.  Those  who  had 
homes  elsewhere  were  not  at  home  that  night.  What  a  powerful 
fact  is  that,  if  you  will  only  think  of  it.  When,  in  addition  to 
that,  we  prove  in  the  case  of  Tully  and  McHugh  that  they  were 
working  as  miners,  as  butties  ”  in  a  breast,”  in  Mr.  Road’s 
colliery  near  Mount  Carmel.  That  they  were  boarding  at  the 
time  with  Michael  Graham,  and  that  on  the  16th,  and  17th,  and 
the  19th  of  October,  1868  (the  18th  being  Sunday),  the  evidence 
warrants  you  in  believing  and  me  in  saying  that  they  were  not  at 
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work  but  were  away,  then  the  question  arises  where  were  they? 
who  can  tell  that?  This  man  Kelly  has  sworn  where  they  were 
on  the  16th  and  the  17th.  If  he  has  not  told  the  truth,  it  is  in 
their  power  to  prove  that  they  were  elsewhere,  and  I  cited  to 
this  court,  day  before  yesterday,  an  authority  to  the  effect  that 
corroboration  of  an  accomplice  may  consist  in  a  defendant  not 
producing  the  proof  that  is  within  his  own  knowledge,  and  which 
he  would  be  likely  to  produce  if  he  were  innocent,  The  pre¬ 
sumption  is  against  him,  if  he  does  not  produce  the  evidence, 
and,  if  there  is  such  a  fact  shown  in  this  case,  then  that  is  a  pre¬ 
sumption  against  the  prisoners  and  is  corroboration. 

These  two  men,  Tully  and  McHugh,  were  away  from  their 
business.  They  had  the  means  and  opportunity  of  committing 
the  crime,  and  they  do  not  account  for  their  absence  from  home. 
Edward  Harris  does  not  say  that  McHugh  was  a  member  of  that 
party,  nor  does  he  say  that  Tully  was  a  member  of  the  party 
which  he  met  near  the  toll-gate,  but,  taking  into  consideration 
the  fact  that  Kelly  swears  Hester  was  one  of  a  party  to  which 
Tully  and  McHugh  belonged,  who  at  early  daybreak  on  that 
fall  morning  in  1868  were  climbing  that  mountain—a  circum¬ 
stance  that  of  itself  requires  explanation,  (because  no  men  get 
up  at  five  or  six  o’clock  in  the  morning  to  travel  over  the 
mountain,  away  from  home,  without  a  motive,  without  an  ob¬ 
ject) — and  that  Harris  tells  you  that  he  met  six  to  eight  men  at 
that  place,  and  that  one  of  the  men  whom  Kelly  names  as  being 
in  the  party,  Patrick  Hester,  was  recognized  by  him  in  the 
gray  of  the  morning,  Harris’s  evidence  becomes  powerful  cor- 
boration  of  Kelly’s  testimony.  If  Mr.  Harris  had  ever  seen 
Tully  and  McHugh  before,  he  might  not  have  even  recognized 
them  then ;  but  it  was  not  difficult  to  recognize  the  portly, 
notable  figure  of  this  man  Hester.  He  does  positively  identify 
Hester,  so  that  he  directly  corroborates  Kelly  as  to  one  of  this 
body  of  men  which  were  at  that  time  on  that  turnpike  near  the 
tollgate.  He  identifies  one  of  the  men  of  whom  Kelly  spoke 
when  he  was  locked  up  and  had  been  locked  up  for  months  in 
the  Schuylkill  County  prison.  This  murder  was  committed 
over  near  the  spring.  But  what  route  did  they  take  to  go  there? 
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Did  they  go  by  Centralia  ?  If  so,  how  happens  it  that  no  one 
saw  them  ?  Did  they  go  by  Mount  Carmel  ?  If  so,  how  does  it 
happen  that  nobody  saw  them  there?  The  fact  that  a  number 
of  men  were  at  that  water  barrel,  and  that  no  man  saw  them 
going  there,  as  far  as  we  learn,  is  powerful  and  convincing  proof 
that  they  must  have  gone  by  some  unusual  route ;  and,  as  to  that, 
what  is  the  testimony  of  Daniel  Kelly  ?  It  is  that  at  a  point 
just  above  the  toll-gate  they  parted  on  the  road  with  Skiverton 
and  Hester,  that  Skiverton  and  Hester  went  along  the  road,  and 
the  rest  of  the  party  went  over  the  mountain  through  the  bushes. 
No  witness  can  give  any  account  of  them,  but  the  fact  that  there 
is  no  account  given,  that  no  man  can  give  an  account,  is  a  fact 
that  is  worthy  of  your  consideration  as  a  corroboration  of  Kelly. 

What  next  ?  A  body  of  men  were  there  at  the  time  of  the 
murder.  I  will  not  take  time  again  to  discuss  the  evidence  of 
Fetterman  and  Shuman.  The  evidence  of  the  doctor  shows  from 
the  wounds  upon  the  person  of  Rea  that  this  murder  was  com¬ 
mitted  by  numbers  which  could  include  these  prisoners,  and 
then  what  next  do  we  see  ?  Michael  Graham,  when  first  exam¬ 
ined,  in  his  examination  in  chief  and  as  his  evidence  was  thus 
left,  said  that  he  saw  Tully  and  McHugh  at  dinner  at  his  house 
that  day,  and  that  is  precisely  in  accordance  with  the  testimony 
of  Kelly.  It  is  true  that  on  the  cross-examination  he  came 
out  with  the  story  of  their  having  been  there  that  morning 
and  having  assisted  him  in  taking  down  the  tresseling,  but  he 
also  says  that  there  were  three  other  menworking  with  them 
at  the  same  time.  He  has  not  brought  one  of  those  three  men 
here  to  corroborate  him  upon  that  subject ;  nor  has  he  brought 
his  wife;  nor  Mr.  Hutf  who  sold  the  tresseling  to  him,  according 
to  his  story,  any  other  human  being  who  saw  these  men  at  work 
upon  that  day.  But,  regarding  that  as  a  mere  controverted  point 
in  the  testimony  of  Graham,  you  have  the  fact  from  Graham 
that  Tully  and  McHugh  were  there  that  evening,  and  that 
McHuojh  was  drunk,  and  vou  have  also  the  admission  which 
was  made  by  Graham  to  Bridge  that  Kelly  was  also  there  at 
the  time  Kelly  says  he  gave  him  that  watch.  You  have  the 
testimony  of  McElice  and  McDonald  and  another  witness  that 
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on  the  afternoon  of  that  day,  just  at  the  time  or  about  the  time, 
as  Kelly  describes  it,  that  he  was  leaving  there  on  the  beer  wagon, 
they  saw  him  leave  on  that  wagon,  and  that  within  two  or  three 
hundred  yards  of  Graham\s  house ;  and  that  is  a  corroboration 
as  to  a  fact  that  no  man  incarcerated  in  the  Schuylkill  County 
jail  for  a  year  and  a  half  or  more  before  he  makes  his  confession, 
if  it  were  false  and  fabricated,  could  be  corroborated  in  by  re¬ 
spectable  witnesses ;  Yet  it  has  been  corroborated  as  to  these 
two  men. 

What  more?  Graham  says  (and  I  mention  it  here  simply  for 
the  purpose  of  showing  you  what  value  you  ought  to  attach  to 
his  testimony)  that  these  men  remained  there  until  they  left  the 
county,  so  far  as  he  knows,  and  up  to  the  time  when  he  paid 
fifteen  dollars  for  McHugh^s  gun  and  his  misses  repaid  the 
loan  of  five  dollars.  But  what  is  the  truth  ?  Has  not  Graham 
falsified  in  that  fact  ?  He  has  falsified  in  that  fact  upon  the  tes¬ 
timony  of  a  witness,  who  although  she  made  a  mistake  as  to  the 
time,  yet  her  mistake  is  admitted  by  the  learned  and  candid 
gentleman,  Mr.  Wolverton,  who  opened  this  case  on  the  part  of 
the  prisoners.  I  refer  to  the  testimony  of  Mrs.  Farnsworth. 
Kelly  tells  you  that  instead  of  going  to  work  in  that  locality, 
that  shortly  after  the  murder,  he  cannot  remember  precisely  the 
time  but  some  two  or  three  weeks  before  they  left  the  county, 
they  left  Graham’s  and  went  to  Shamokin  and  took  board  with 
some  widow  lady  there  whose  name  he  could  not  remember,  and 
he  endeavored  to  describe  the  locality  of  the  boarding-house,  and 
he  says  that  he  and  Tully  and  McHugh  ran  away  together  from 
her  house.  Our  learned  friends  have  told  you  what  a  vagabond 
and  what  a  notorious  villain  Kelly  was;  that  he  was  a  thief,  a  rob¬ 
ber,  and  a  murderer  upon  his  own  confession.  That  was  true  be¬ 
fore  he  became  a  repentant  Mollie,  and  yet  Tully  and  McHugh, 
the  ex-county  delegate  and  a  member  of  the  Order,  go  to  board 
at  the  same  time  with  Kelly  at  Mrs.  Farnsworth’s.  Aye,  they 
remained  there  precisely  the  same  length  of  time.  They  went 
together  and  they  left  together,  and  they  cheated  the  landlady 
out  of  the  board  together.  Is  not  that  a  rather  remarkable  co¬ 
incidence  if  there  was  no  community  between  them  ?  This  man 
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whom  the  learned  counsel  take  so  much  pains  to  denounce  as 
an  outlaw,  an  outcast,  and  unworthy  of  association  with  any  one, 
is  yet  the  associate  of  Tully  and  McHugh,  and  they  go  with 
him  to  board  at  Mrs.  Farnsworth’s.  They  all  three  go  together, 
remain  there  together,  leave  together,  and  cheat  the  landlady 
together. 

But  is  that  all  ?  When  was  it  they  left  the  landlady  ?  She 
says  it  was  when  the  report  came  out  about  the  Rea  murder, 
but  my  learned  friend,  Mr.  Wolverton,  admits  that  she  was 
just  a  month  out  of  the  way  in  her  date.  It  happened  in  this 
way.  That  lady,  who  attends  to  her  household  duties  and  does 
not  read  the  papers,  does  not  keep  herself  posted  about  current 
events,  and  it  happened  that  these  men  left  just  when  the  mur¬ 
derers  of  Rea  had  been  arrested,  and  not  when  he  was  murdered. 
Then  it  was  they  left.  But  the  murder  of  Rea  had  a  good 
deal  to  do  with  the  time  of  their  leaving,  and  that  caused  the 
mistake  in  the  mind  of  this  good  old  lady,  Mrs.  Farnsworth. 
But,  assuming  this  mistake,  have  we  not  here  a  wonderful  coin¬ 
cidence?  These  men,  says  Mrs.  Farnsworth,  left  her  house  on 
a  Friday,  and  they  came  back  and  took  their  wash  out  of  the 
tub,  wet  as  it  was.  I  suppose  the  wash  of  Kelly,  according  to 
my  friends  on  the  other  side,  was  not  a  very  extensive  affair. 
They  have  complained  that  he  did  not  even  wash  his  face,  and 
therefore  he  could  not  have  had  much  linen  to  wash ;  but  what¬ 
ever  there  was,  according  to  the  testimony  of  Mrs.  Farnsworth, 
it  was  taken  out  of  the  tub,  wet,  and  then  they  all  ran  off 
together. 

Does  not  that  corroborate  Kelly  to  a  hair?  How  could  this 
be?  How  could  that  man  in  the  Schuylkill  County  prison,  after 
he  had  been  so  long  shut  up,  tell  that  story,  if  it  were  not  true  ? 
He  did  not  remember  the  name  of  Mrs.  Farnsworth  at  the  time. 
He  could  not  name  her  here,  and  he  could  not  accuratelv  describe 
the  locality  of  her  house,  but,  in  some  way  or  another  that  it  is 
not  proper  for  me  to  state,  we  found  out  Mrs.  Farnsworth.  We 
brought  her  here,  and  she  corroborates  Kelly  in  this  most  remark¬ 
able  fact,  and  contradicts  Graham  as  flatly,  and  shows,  as  we  say, 
that  whenever  it  comes  to  the  story  of  the  watch,  and  whenever 
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it  coaies  to  a  point  that  tends  to  criminate  this  man  Grraham,  and 
make  him  an  accomplice  after  the  fact  to  the  murder  of  Kea,  he 
falsifies.  But  in  all  the  essential  points  necessary  for  a  perfect 
corroboration  of  Kelly  in  this  case  we  have  them  even  out  of 
Michael  Graham. 

What  further  ?  Graham  admits  that  at  the  time  these  men 
left  he  furnished  McHugh  with  twenty  dollars.  To  be  sure,  he 
undertakes  to  show  that  it  was  not  a  pure  gift.  He  is  not  going 
to  commit  himself  again  by  admitting  that  he  furnished  from 
his  own  funds,  or  from  the  funds  of  this  Society,  money  to  Mc¬ 
Hugh  and  Tully  to  run  away  with  and  to  escape  arrest,  and 
therefore  he  gets  up  the  story  about  the  sale  of  the  gun,  and  he 
tells  you  that  he  gave  him  fifteen  dollars  for  it,  and  there  he  let 
the  story  stand.  When  I  asked  him,  however,  Did  not  you 
furnish  some  other  money  to  McHugh ;  was  not  other  money 
received  by  McHugh  at  the  time,^^  he  says  Yes ;  my  ‘  misses  ’ 
had  borrowed  five  dollars  from  McHugh,  and  she  paid  him 
back.^’  Therefore  you  see  that  Graham  corroborates  him  as  to 
the  sum  of  twenty  dollars  which  McHugh  got  from  Graham  the 
morning  that  he  fled.  How  was  Kelly  able  to  tell  that  fact 
when  he  was  in  the  Schuylkill  County  prison,  if  he  was  not 
present  when  it  happened?  Did  he  know,  until  the  moment 
we  extorted  the  unwilling  evidence  from  Graham,  produced  not 
by  the  Commonwealth,  but  by  the  defendants,  that  any  such 
proof  as  that  would  come  out  upon  this  stand  to  sustain  him  ? 
And  yet  it  did  come  out. 

To  leave  the  subject  of  Graham  for  a  moment,  although  I  will 
return  to  him  hereafter,  Kelly  tells  you  also  that  on  the  19th 
day  of  November,  1868,  he  too  had  to  have  some  money  with 
which  to  go  away.  Loafer  and  vagabond  as  he  was  at  that  time, 
he  must  have  some  money,  and  the  only  way  that  he  had  to  raise 
money  was  to  pledge  this  $150  gold  watch  for  a  loan  of  ten 
dollars  ;  a  watch  that  if  he  had  carried  into  the  town  of  Ashland 
to  a  watch-maker,  and  said  ^^Give  me  seventy-five  or  a  hundred 
dollars  for  that  watch,^’  it  would  have  been  counted  down  for 
him  in  a  minute.  But  he  did  not  dare  to  take  that  watch  into 
the  town  of  Ashland  and  sell  it,  and,  therefore,  he  went  to 
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Con  O’Garra,  who  had  been  a  Mol  lie  and  who  did  not  leave  the 
Order  like  Gribbins  did,  because  of  the  bad  practices  of  the  mem¬ 
bers  ;  who  perhaps  had  not  become  conscious  of  the  character  of 
the  Order,  or  at  least  had  not  been  repelled  from  it  as  Gribbins 
had,  but  who  left  it  because  the  priest  w'ould  not  marry  him  un¬ 
less  he  did  so,  and  Con  loaned  Kelly,  secretly  and  without  the 
knowledge  of  his  wife,  ten  dollars  to  go  away  with  that  morning, 
holding  the  watch  as  security  for  the  repayment  of  the  loan.  Is 
not  that  what  Kelly  says?  We  did  not  want  to  press  Con  too 
hard,  for  he  is  a  half  converted  Mollie,  perhaps  two-thirds,  and 
he  wants  to  tell  the  truth  although  he  does  not  want  to  sacrifice 
himself  with  his  old  associates,  but  w’e  obtained  from  him  a  full 
corroboration  of  Kelly’s  story  in  that  respect.  My  learned 
friends  asked  Con,  ‘^You  married  on  the  16th  of  Xovember, 
1868?”  “Yes.”  “Well,  wdien  did  you  give  this  money  to 
Kelly?”  “It  might  have  been  one  or  tw'o  weeks  afterward.” 
When  I  came  to  re-examine  Con  again,  I  said  to  him:  “Was 
it  not  the  very  day  you  were  married  ?”  “  Xo,  sir ;  it  wasn’t 

that  dav.”  “Can  vou  sav  it  was  not  the  nextdav?”  “Yes, 
sir  :  I  am  sure  that  it  was  not  the  next  dav.”  “  Are  vou  sure 
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that  it  was  not  the  next  day  after  that ;  can  you  say  that  it  was 
not  the  third  dav  after.”  “  Xo,  sir ;  I  can’t  sav  that  it  was  not 
the  third  dav  after.  I  think  so,  but  I  couldn’t  very  well  sav 
that  it  wasn’t  the  third  dav  after.”  What  w’ould  that  third  dav 
be?  It  would  be  the  19th  dav  of  Xovember,  the  verv  day  that 
Kelly  says  he  left;  the  very  day  when  he  says  these  three  men 
ran  oflP  together ;  the  very  day  that  Graham  gave  twenty  dollars 
to  ^IcHugh,  and  the  very  day  that  O’Garia  gave  ten  dollars  to 
Kelly.  Is  not  that  a  remarkable  coincidence?  corroboration? 

But  mark  you !  A  little  piece  of  evidence  precedes  this  in 
regard  to  Kelly,  Lalferty,  Tully,  McHugh,  and  Jack  Smith. 
They  were  a  very  suspicious  crowd  to  go  together.  I  do  not 
wonder  that  that  good  man,  Maurice  Morrison,  the  boss  at 
Parvin’s  breaker,  when  he  went  along  in  the  morning  and  saw 
them  within  seventy-five  yards  of  him  turned  his  back  upon 
them.  He  knew  that  crowed  the  moment  he  saw  them,  and 
he  tells  vou  that  it  w^as  on  the  mornino:  of  the  18th  of  Xovern- 
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ber,  1868,  that  be  saw  them  coming*  as  if  from  Locust  Gap, 
that  they  went  over  the  railroad  that  runs  from  the  drift 
mouth  toward  the  breaker ;  that  there  the  railroad  ended,  and 
they  had  to  go  down  under  the  tresseling;  there  they  got  upon 
a  public  path  that  led  to  Hester’s  house.  Do  you  doubt,  after 
hearing  the  story  of  Maurice  Morrison,  that  this  was  so  ?  He 
fixes  the  day  by  reference  to  the  time  when  Tom  Donahue 
was  arrested,  which  was  on  the  17th  day  of  November,  and  he 
says  it  was  the  next  day  after  Donahue’s  arrest  that  he  saw  these 
men  going  in  the  direction  of  Hester’s.  Is  not  that  a  wonderful 
corroboration  of  Kelly?  How  could  Kelly,  in  the  Schuylkill 
County  prison,  making  his  confession  to  Captain  Linden,  have 
been  able  to  describe  such  a  fact  as  that,  if  it  were  not  true  ? 
Did  they  go  to  Hester’s  ?  We  have  not  the  evidence  that  they 
were  seen  to  enter  Hester’s  door,  any  more  than  we  have  evi¬ 
dence  to  show  that  Kelly  was  seen  to  get  on  the  beer  wagon  at 
the  door  of  Graham’s  tavern,  and,  when  you  are  weighing  cor- 
roborative  evidence,  it  is  not  necessary  that  yt  should  be  a  per¬ 
fect  demonstration.  A  single  cord  will  not  make  a  rope,  but 
fifty  strands  or  more  may  make  the  strongest  rope ;  when  these 
strands  all  fit  and  mould  into  each  other  and  bind  each  other 
together,  the  rope  is  made. 

But  there  is  something  remarkable  about  the  combination. 


Of  the  five — Tully,  McHugh,  Jack  Smith,  and  Kelly,  were 
there — but  there  was  another  man  there  who  has  not  been  seen 
before  or  connected  with  this  murder,  and  all  that  we  learn  of 
him  before  that  time,  is  that  Tom  Donahue  took  him,  Aleck 
Laffer ty,  along  with  his  brother  Koger,  to  get  boarding  at  Mrs. 
K-eagan’s,  as  strangers.  W^hy  did  Tom  send  them  from  his  house? 
I  cannot  digress  to  discuss  that  now ;  but  Aleck  Lafferty  was 
one  of  these  men  along  with  another  by  the  name  of  Jack  Smith. 
Jack  is  the  fellow  who  said  he  would  leave  the  Order  if  they 
sent  to  Philadelphia  to  get  murderers  for  Rea  ;  he  was  the  fellow 
who  would  feel  himself  so  disgraced  as  to  be  unworthy  of  being 
a  Moliie  Maguire,  if  the  Order  in  the  coal  regions  could  not  find 
murderers  without  sending  to  Philadelphia.  Jack  Smith  and 
Aleck  Lafferty !  Have  you  any  doubt  about  Aleck  Lafferty  ? 
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I  read  you,  last  night,  the  letter  of  Patrick  Hester,  and  what 
does  he  say?  Now  mark  you  !  Aleck  Lafferty  was  there  on 
the  morning  of  the  18th,  according  to  Kelly’s  testimony,  and, 
therefore,  he  did  not  leave  Hester’s  house  with  the  men,  who  did 
leave  on  the  16th  of  November,  as  this  perjured  testimony  would 
endeavor  to  persuade  you  he  did.  Lafferty  was  there  on  the  morn¬ 
ing  of  the  18th,  and  he  and  Hester  fled  from  Sunbury  on  the 
morning  of  the  19th.  Hester’s  letter  shows  that.  Hester  says 
that  Aleck  Lafferty  went  with  him  as  far  as  Elmira.  How  could 
Dan  Kelly  know  that?  Why  would  Dan  Kelly  introduce  the 
name  of  Aleck  Lafferty  as  one  of  the  parties,  and  introduce  the 
name  of  Jack  Smith  ?  It  was  not  necessary  for  any  of  the  pur¬ 
poses  of  this  case,  so  far  as  he  could  tell  in  his  Schuylkill  County 
prison ;  and  yet  he  introduces  Aleck  Lafferty,  then  and  there,  on 
the  morning  of  the  18th,  and  we  prove  that  Aleck  Lafferty  was 
there,  and  that  he  did  leave  the  region  in  time  to  take  the  cars 
from  Sunbury  the  next  morning,  in  company  with  Pat  Hester, 
to  go  to  Elmira.  These  men  are  seen  going  away  the  next  morn- 
int;  after  the  arrest  of  Tom  Donahue  for  the  murder  of  Rea. 
Tully,  McHugh,  and  Kelly  left  the  county  on  the  morning  of 
the  19th.  Has  Kelly  left  himself  open  to  contradiction,  if  he 
lies?  Most  undoubtedly  he  has,  and  if  his  story  were  not  true, 
he  would  have  been  contradicted  in  ways  that  would  have  stripped 
naked  that  falsity.  He  tells  you  that  that  night  of  the  19th,  they 
went  to  Freuchtown;  he  tells  you  of  all  the  men  with  whom  they 
stopped  that  night;  he  gives  you  the  house,  and  the  name  of  the 
landlord,  and  I  think  his  name  was  Cooney.  Could  not  all  this 
have  been  shown  by  that  landlord  to  have  been  untrue,  if  Kelly 
lied  before  you?  Cooney  may  have  been  a  Mollie  Maguire  for 
aught  we  know,  but,  if  this  story  were  not  true,  the  zealous  and 
the  able  counsel  who  have  so  well  defended  these  prisoners, 
could  have  produced  the  evidence  to  expose  it.  The  next  day 
they  went  to  Hazelton,  and  Kelly  tells  you  where  they  stopped 
in  Hazelton.  If  that  were  not  true,  it  could  have  been  con¬ 
tradicted.  Was  it  not  true?  Did  these  men  not  flee?  Let 
us  follow  them  from  that  point,  for  there  they  seem  to  have 
separated.  Tully  went  to  the  neighborhood  of  Hazelton,  and 
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he  is  seen,  in  March  following,  by  an  old  acquaintance  from 
Schuylkill  County,  Michael  Lawlor,  in  a  saloon — a  casual  meet¬ 
ing.  Later  in  the  year,  in  November,  Lawlor  met  him  again  in 
that  county,  when  there  were  others  about,  and  approached  him 
with  How  are  you,  Tully.’’  What  was  the  answer  ?  ^^Hush  ! 
don’t  call  me  Tully.”  Why  ?”  My  name  is  Brown  ;  I  am 
Patrick  Brown.”  How  is  that?”  says  Lawlor.  “Why  I  go 
by  the  name  of  Brown  up  here.  I  done  something  below  that  I 
changed  my  name  for,  after  I  came  here.” 

What  more  do  you  want  than  that?  Will  my  learned  friends 
tell  you  what  else  this  man  did  below?  He  fled  on  the  19th  of 
November,  the  second  day  after  Donahue  was  arrested,  and  went 
into  a  new  country,  and,  as  this  evidence  warrants  me  in  saying, 
from  that  time  forth  was  known  by  the  name  of  Patrick  Brown. 
Whatever  the  cause  was  that  made  him  flee,  was  the  cause  that 
made  him  change  his  name,  and  you  can  have  no  doubt  about 
that.  That  flight,  and  the  change  of  his  name,  is  strong  evidence 
of  guilt,  and  this  flight,  and  this  change  of  name,  immediately 
after  the  arrest  of  Donahue  for  the  murder  of  Rea,  fixes  the 
cause  of  the  flight,  and  the  cause  of  the  change  of  name,  with  a 
decree  of  certaintv,  that  no  man  with  a  head  on  his  shoulders 
can  doubt. 

Nay  more.  Time  rolls  round.  The  murderers  of  Rea  are 
not  arrested.  Our  learned  friends  say  that  this  terrible  organi¬ 
zation  called  the  Coal  and  Iron  Police,  had  been  eight  years 
hunting  up  evidence  against  them,  and  now,  at  the  lapse  of  that 
time,  we  have  come  here  to  have  this  trial  ;  but  the  proof  is,  that 
when  this  man  Kelly  told  his  story  to  Captain  Linden  then  it 
was  that  that  gentleman,  who,  for  his  position,  is  as  remarkable 
a  man  as  McParlan  for  his,  began  to  hunt  up  these  murderers. 
Captain  Linden  went  up  into  Luzerne  County,  and,  going 
from  mine  to  mine,  as  he  has  described,  going  into  the  darkness 
of  the  mines  and  out  again,  found  his  man.  Says  he,  “Are  yon 
Patrick  Brown?”  “1  am.”  “Well,  I  have  a  warrant  for 
Patrick  Tnlly,  and  I  guess  you  will  do.”  And  he  arrested  this 
man  who  sits  before  you. 

Tully  made  no  controversy  about  it.  He  knew  what  it 
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meant.  On  the  road  down  Captain  Linden  told  him,  Yon  are 
arrested  for  the  murder  of  Rea.’’  ^‘Oh!”  says  Tally,  I  wasn’t 
ill  that  region  at  the  time  Rea  was  murdered.”  That  was 
his  declaration  to  Captain  Linden,  and  yet  he  produces  his  man, 
Michael  Graham,  here,  to  swear  that  on  that  very  day  he  was  at 
Michael  Graham’s,  He  told  Captain  Linden  that  he  was  not  in 
that  region  when  Rea  was  murdered,  and  then  he  proves  % 
Michael  Graham  that  he  was.  He  stated  to  Captain  Linden 
that  he  was  at  Newport,  in  Luzerne  County,  at  the  time  Rea  was 
murdered,  and  he  gave  the  name  of  his  Superintendent  and  the 
Boss  at  the  mine  that  he  worked  in.  He  did  not  produce  the 
Superintendent  or  Boss.  It  would  have  been  the  greatest  folly 
in  the  world  for  him  to  have  attempted  it,  because  we  produced 
his  Superintendent  and  his  Boss,  and  we  proved  where  he  was 
working,  or  at  least  where  he  had  worked  as  late  as  the  16th  of 
October.  The  mining  breast  still  belonged  to  him  and  his  butty 
at  the  time  Rea  was  murdered.  He  told  Captain  Linden  that 
he  was  then  in  Luzerne  County.  All  this  lying,  this  fabrication 
of  false  evidence,  this  giving  a  false  account,  and  the  change  of 
his  name,  is  strong  evidence  of  guilt,  and  in  this  case  the  highest 
corroboration  of  Kelly. 

I  now  come  to  McHugh.  Prior  to  the  time  that  he  separated 
from  Tully  at  Hazelton,  all  that  I  have  said  up  to  that  point 
refers  to  him  as  well  as  to  Tully,  and  what  I  have  said  upon  this 
subject  is  a  corroboration  of  Kelly’s  statement,  and  sufficient,  if 
no  other  facts  were  mentioned  in  this  case,  to  warrant  you  in 
believing  the  intimate  connection  that  existed  between  these  three 
men,  Kelly,  McHugh,  and  Tully.  McHugh,  the  old  Mollie 
Maguire,  the  County  Delegate,  not  the  Captain,  because  Hester 
was  the  Captain,  but  the  First  Lieutenant  of  that  criminal  band, 
disappears.  He  is  unheard  of  for  a  time,  and  when  he  is  arrested, 
he  says  to  the  officer,  What  am  I  arrested  for?”  For  the 
murder  of  Rea,”  says  officer  Brink.  ^^Well,  well,”  says  he,  I 
didn’t  suppose  it  was  that.”  But  he  did  not  deny  that  he  was 
in  that  murder.  It  would  not  follow,  because  he  did  not  deny 
it,  that,  therefore,  he  was  guilty  ;  but  the  most  natural  thing  to 
do  was  to  do  just  what  Tully  did,  deny  it.  Tully  denied  it 
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Avith  a  circumstance  that  he  was  not  in  the  county,  or  in  this 
neighborhood  at  the  time  Rea  was  murdered;  but  this  man 
McHugh  was  more  reticent  than  Tully.  He  is  a  shrewder  man 
than  Tully,  or  he  never  would  have  been  made  County  Delegate. 
He  is  a  silent,  courageous  man,  from  what  we  may  judge  from 
the  evidence  in  this  case  and  from  his  appearance,  and  he  said, 
Well,  well,  I  didn’t  suppose  it  Avas  that,”  implying  that  it 
might  be  that,  although  it  did  not  occur  to  him  at  the  time.  It 
is  not  in  itself  proof  that  he  was  guilty,  but  the  fact  that  he  did 
not  deny  his  guilt,  is  a  circumstance  in  connection  with  the  other 
circumstances  in  this  case  that  should  have  weight  with  you. 

This  is  the  evidence  of  the  corroboration  of  Kelly,  with  refer¬ 
ence  particularly  to  Tully  and  McHugh.  I  have  given  you 
my  reasons  why  you  should  believe  Kelly,  and  if,  after  you  go 
over  this  long  catalogue  of  corroborations  of  Kelly,  you  can¬ 
not  doubt  the  truth  of  Kelly’s  story,  you  must  believe  it.  How 
do  you  judge  of  the  truth  of  a  narrative?  If  a  man  tells  you 
that  which  is  ridiculous,  inconsistent  with  your  experience  and 
your  reason  and  your  intelligence,  you  disbelieve  him;  but  if 
his  story  is  a  series  of  connected  events,  and  you  know  it  is  im¬ 
possible  that  he  could  have  furnished  the  statement  unless  he 
had  witnessed  the  events  which  he  describes,  or  knew  them  to 
be  true,  then  you  believe  the  narrative.  What  is  the  best  evi¬ 
dence  in  the  world  of  the  Christian  religion?  They  talk  about 
the  fulfilments  of  prophecy  and  the  miracles  that  have  been  per¬ 
formed.  In  this  age  of  the  world,  with  our  knowledge  of  the 
uncertainty  of  the  reports  of  events  Avhich  have  gone  into  history, 
and  the  ease  with  which  delusions  may  be  practiced  upon  peo¬ 
ple,  reports  of  miracles,  fulfilments  of  prophecy,  or  apparent  ful¬ 
filments  of  prophecy,  in  vague  and  general  terms,  are  not  the 
strongest  evidence  of  that  upon  which  the  Christian  world  for 
nearlv  nineteen  centuries  has  I’ested  eternal  salvation.  But 

V 

within  that  religion,  within  the  historical  account  of  its  Founder, 
there  is  that  internal  evidence  of  truth,  that  we  know,  from  our 
own  moral  natures  is  just  what  was  needed,  and  is  needed  for 
rules  of  moral  conduct,  sentiments  of  veneration,  feelings  of  con¬ 
scientiousness,  and  longing  after  immortality,  that  are  implanted 
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in  the  breast  of  every  man, — that  this  religion  precisely  fulfils 
these  objects,  and  then  we  know  that  these  internal  evidences  are 
the  best  of  all  evidences  of  the  truth  of  that  religion  upon  which 
the  Christian  bases  his  faith.  Aye,  to  the  reasoning  and  intelli¬ 
gent  Christian,  it  is  that  proof  which  enables  him  to  say  in  the 
hour  of  death,  “I  know  that  mv  Redeemer  liveth.’’  It  amounts 
to  a  consciousness  of  the  truth  of  Christianity,  and  that  conscious¬ 
ness  rests  on  this  internal  evidence. 

So  it  is  with  regard  to  any  narrative  of  events.  We  judge  of 
its  reasonableness,  of  the  fact  that  it  could  not  have  been  in¬ 
vented,  that  it  required  beyond  the  knowledge  of  man — extra- 
mundane  knowledge — to  have  invented  it,  and  when  it  is  told 
by  a  poor  prisoner  immured  within  the  walls  of  a  prison,  who 
has  not  had  opportunity  of  association  with  men  outside,  who 
narrates  to  you  the  absence  of  men  from  home,  meeting  in  large 
numbers,  meeting  together,  about  their  going  on  an  errand  of 
crime  tog^ether,  about  their  boarding  and  staving  together  after- 
ward,  about  these  men  meeting  together  after  the  crime,  about 
several  of  them  fleeing  together,  and  that  all  fled,  and  all  those 
facts  are  proved  by  the  testimony  of  other  witnesses  to  be  true,  can 
you  doubt,  is  there  room  for  doubt  upon  your  minds,  is  there  room 
for  doubt  upon  the  mind  of  any  mortal  man  ?  Fie  upon  the  puny 
effort  to  show  a  speck  or  mole  of  a  discrepancy  in  the  narrative  or 
statement  of  this  witness.  Take  the  narrativ'e  of  Matthew  and 
Mark  or  Luke  and  John,  and  the  story  of  the  crucifixion,  the 
burial,  the  resurection,  the  transfiguration,  and,  if  my  friend, 
Mr.  Freeze,  were  to  show  anvthing  like  the  industrv  or  allow 
the  same  play  of  imagination  that  he  did  when  he  endeavored  to 
expose  the  discrepancies  and  contradictions  in  the  testimony  of 
Daniel  Kelly,  in  regard  to  those  narratives  of  the  Apostles,  and 
were  to  attack  them  on  the  same  ground,  he  would  make  one  of 
the  best  clerical  warriors  in  mere  clerical  or  dogmatical  polemics 
that  I  know,  and  vou  would  have  him  at  a  high  salarv  in  some 
good  respectable  church  that  is  more  bound  by  dogmas  than  by 
the  great  fundamental  doctrines  of  Christianity.  I  deny  that 
there  is  any  substantial  or  any  real  contradiction  in  the  testimony 
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of  Daniel  Kelly,  and  I  will  refer  to  some  of  these  alleged  con¬ 
tradictions  in  order  to  illustrate  my  assertion. 

In  regard  to  the  meeting  of  McHugh,  Skiverton,  and  Hester 
at  Barney  Dolan’s,  my  friend,  Mr.  Freeze,  told  you  that  Kelly 
said  at  one  time  that  these  men  were  there  when  he  went  in,  and, 
another  time  in  his  narrative,  that  they  came  in  after  he  got 
there.  I  think  that  there  is  no  such  testimony  in  Daniel  Kelly’s 
story.  Daniel  Kelly  says  there  were  two  strangers  there  when 
he  went  in ;  strangers  whom  he  did  not  know.  He  knew  these 
men.  There  was  no  pretence  that  he  did  not  know  Dolan  or 
Hester  or  Skiverton  or  McHugh,  but  he  says  that  after  he  had 
been  there  that  McHugh,  Skiverton,  and  Hester  came  in.  He 
was  asked  at  one  time  as  to  one  of  them  when  Skiverton  came  in. 
He  said,  Well,  when  I  was  there.”  Then,  by  and  by,  he  was 
asked  when  the  others  came  in,  and  he  said,  Well,  when  1  was 
there.”  By  and  by  he  said  they  all  came  in  together,  and  that 
was  true;  they  all  did  come  in  together,  and  they  all  did  come 
in  after  he  was  there,  but  the  men  who  were  there  when  he  got 
there  he  says  were  strangers. 

Now  I  will  read  you  a  little  from  the  testimony  of  Fahey,  in  ex¬ 
planation  of  another  kind  of  discrepancy,  one  that  may  not  be  con¬ 
sistent  with  truthful  intent.  Fahey  says  that  at  McLaughlin’s 
a  man  came  in  during  the  time  they  were  there  whom  he  did  not 
know,  and  that  the  strange  man  and  himself  went  out  with  Hester. 
He  makes  no  mention  of  Casey  at  all.  And  he  did  not  remember 
telling  anybody  his  story  until  he  was  subpoenaed  for  this  trial. 
That  refers  to  what  we  claim  is  an  inconsistency  in  the  story  be¬ 
tween  Fahey  and  Looby,  according  to  my  recollection  of  Looby’s 
testimony,  subject  to  correction,  of  course,  if,  when  I  am  speak¬ 
ing  from  memory  and  not  referring  to  the  reported  testimony  I 
fall  into  error;  Looby  says,  and  so  does  Casey,  that  he  and 
Casey  remained  at  McLaughlin’s  after  Bichardson  and  Britt  left, 
and  that  he.  Looby,  went  out  along  with  Hester,  after  Fahey 
had  waked  him  up,  and  Fahey  himself  says  that  there  was  but 
this  stranger  there  while  he  was  there.  What  does  Casey  tell 
you?  Why,  that  he  was  in  at  McLaughlin’s  in  company  with 
Looby,  and  that  he  and  Looby  drank  together.  Of  course,  that 
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was  before  Looby  went  out.  Fahey  went  out  with  Looby,  and 
he  went  out  with  Hester,  and  Fahey  saw  nothing  of  Casey,  and 
yet  Casey  tells  you  that  he  was  there  in  company  with  Looby, 
and  that  they  drank  together.  How  does  it  happen  that  Fahey 
saw  nobody  but  a  stranger  present,  and  yet  that  Casey  should 
have  been  in  at  McLaughlin’s  along  with  Looby,  making  two 
strangers,  two  other  persons,  and  Fahey  not  have  seen  them  ? 
They  were  drinking  together,  and  then  Casey  says  he  went  out 
because  he  did  not  want  to  drink  any  more,  but,  for  some  unac¬ 
countable  reason  he  stayed  out  on  the  street,  and  he  waited  until, 
by  and  by,  Hester  and  Looby  came  along.  How  do  you  ac¬ 
count  for  that  discrepancy?  It  certainly  is  very  inconsistent 
with  the  story  of  Fahey.  I  account  for  it  in  but  one  way:  at 
the  time  that  Fahey  told  that  story  he  knew  there  was  to  be  a 
man  called ;  that  this  stranger  was  to  be  called,  and  he  knew 
that  it  was  Looby,  but  before  Looby  had  been  called  a  new  man 
had  been  discovered  to  swear  to  this  Looby  story,  and  that  man  was 
Casey,  and  it  was  necessary  to  lit  in  the  story  of  Casey  to  the 
story  of  Looby  and  of  Fahey,  but  only  so  much  of  the  joining 
was  attended  to  as  made  it  necessary  to  put  Casey  out  on  the 
street.  But  when  Casey  came  to  be  cross-examined  he  had  to 
explain  why  he  was  standing  in  the  street;  and  then  it  became 
obvious  that  he  had  to  tell  that  he  knew  Looby  was  inside  with 
Hester,  and  that  he  was  waiting  for  Looby;  he  had  to  explain 
what  he  went  to  McLaughlin’s  for,  and  he  stated  that  he  went  in 
to  get  a  drink — all  of  which  was  unseen  and  unknown  to  Fahey 
at  the  time  he  delivered  his  story. 

There  is  one  other  little  matter  to  which  I  will  refer,  and  it  is 
barely  a  passing  matter,  which,  it  is  assumed,  is  somewhat  of  a 
contradiction  of  Kelly,  and  that  is  the  story  of  John  Donahue, 
a  brother  of  Tom  Donahue.  I  do  not  want  to  say  anything  un¬ 
kind  about  John  Donahue,  he  has  not  been  convicted  or  ac¬ 
cused  of  any  particular  crime  that  I  know  of,  and  he  deported 
himself  with  good  demeanor  on  the  witness-stand.  But  notwith¬ 
standing  all  that,  he  is  a  brother  of  Tom,  and  he  must  naturally 
feel  a  sympathy  with  Tom’s  old  accomplices  in  crime,  his  old 
brother  Mollie  Maguires.  How  far  it  would  influence  John  I 
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do  not  pretend  to  say,  but  this  remarkable  thing  runs  through 
John  Donahue’s  testimony  ;  that  he  does  not  fix  any  time  with 
confidence  and  certainty.  His  testimony  all  seems  to  be  loose- 
jointed  and  vague.  I  will  read  you  an  extract  from  it.  He 
was  brought  to  prove  that  Hester  was  at  Mahanoy  Plane  on  the 
afternoon  of  October  16th,  and  he  says  that  Hester  was  there  at 
that  time.  In  his  cross-examination  he  states,  I  have  no  time 
to  fix  it  only  by  my  brother’s  arrest;  he  was  arrested  about  a 
month  after;  I  cannot  tell  whether  it  was  just  before  the  robbery 
of  Claude  White ;  I  could  not  say  that  it  was  more  than  a  week 
before  my  brother  was  arrested  I  saw  Hester  at  the  Planes.” 
Why  bring  such  testimony  before  you?  This  big  man,  Pat 
Hester,  as  I  have  said,  occupies  space,  and  he  has  to  have  some 
place  where  he  can  shelter  himself.  He  did  not  go  to  Mahanoy 
Plane,  if  he  was  there  at  all,  and  return  from  there  for  no  pur¬ 
pose.  He  must  have  had  some  business  there ;  he  must  have 
seen  somebody  there ;  he  must  have  been  in  somebody’s  house 
there,  and  talked  to  some  one.  But  there  is  no  evidence  of  any¬ 
thing  of  the  kind.  None  whatever.  This  vague  general  testi¬ 
mony  of  John  Donahue  contradicts  nothing.  You  will  remem¬ 
ber  the  authority  that  I  read  to  you,  yesterday,  on  this  subject 
of  an  alibi,  especially  as  regards  the  matter  of  time;  you  must 
scrutinize  it  with  great  caution,  and  it  must  be  proven  by  evi¬ 
dence  of  the  highest  chamcter.  You  cannot,  in  the  face  of  the 
proof  in  this  case,  attach  any  importance  to  this  testimony  of 
John  Donahue. 

I  am  very  anxious  to  get  through,  and  yet  there  is  so  much  in 
this  case  that  I  must  hurry  over  a  great  deal  of  that  to  which  I 
desire  to  call  your  attention.  There  is  one  other  fact  in  this  case 
in  regard  to  the  corroboration  of  Kelly  that  I  ought  not  to  for¬ 
get.  Our  friends,  on  the  other  side,  produced  John  Cannon  on 
the  witness-stand  for  the  purpose  of  impeaching  Kelly,  for  the 
purpose  of  showing  that  he  was  a  man  who  disregarded  an  oath. 
If  a  man  is  a  thief,  and  a  robber,  and  a  murderer,  there  is  noth¬ 
ing  in  the  catalogue  of  crime  that  his  conscience  would  restrain 
him  from  doing,  and  if  any  party  had  brought  Kelly  on 
the  stand,  as  an  unrepentant  Mollie  Maguire  and  having  no 
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motives  to  control  him  except  to  help  or  attack  his  brother  Mol¬ 
lies,  and  as  one  who  had  no  hope  of  saving  his  own  neck  from 
the  gallows  except  by  telling  a  lie,  then  this  charge  against 
Kelly  as  to  what  his  former  career  was  would  come  with  great 
force.  But  if  Kelly  is  a  repentant  Mollie,  if  he  has  uncovered 
himself  here  to  an  extent  that  he  was  under  no  obligation  to  do, 
but  merelv  because  he  was  willins:  to  make  a  full  confession  of 
all  his  faults,  if  he  has  no  hope  of  saving  his  neck  from  the 
halter,  except  by  telling  the  truth,  then  I  ask  you  to  believe  him, 
and  to  believe  him,  as  he  tells  you,  that  on  this  stand  he  had 
stated  nothino;  but  the  dead  facts. The  reason  whv  he  gave 
you  nothing  but  the  “dead  facts’’  is  an  ample  reason  why  you 
should  believe  him.  Yes,  if  Patrick  Hester  had  gone  on  that 
witness-stand  and  umbosomed  himself  like  Kelly,  and  if  he  had 
given  evidence  that  he  was  a  repentant  Mollie,  and  if  upon  the 
fact  of  his  telling  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  depended  his  hopes  of  escaping  the  halter,  I  would  have 
believed  Pat  Hester  here,  also.  But  oh,  what  a  spectacle  it  would 
have  been  if  Pat  Hester  had  gone  there !  You  were  horrified 
and  disgusted  at  the  mass  of  wounds  and  bruises  and  sores  upon 
the  body  of  Kelly,  but  what  a  ghastly  sight  you  would  have  be¬ 
held  if  this  man  Hester  had  gone  upon  the  stand  and  unbosomed 
himself.  You  can  only  imagine  from  what  you  learned  and  we 
have  proved  here  of  his  crimes,  and  of  the  defence  that  he  sets 
up  here  by  a  confession  of  two  other  crimes,  making  these  two 
crimes  the  explanation  of  a  part  of  his  defence,  what  his  story 
would  have  been  if  he  had  told  all  without  reserve.  If  Kelly 
was  an  imp,  and  so  you  could  see  from  his  testimony  that  he  was 
at  one  time,  you  would  think  from  what  you  can  judge  of  Hester 
that  if  he  would  unburden  himself  as  Kelly  has,  he  must  have 
been  the  old  boy  himself.  And  I  can  imagine  how  you,  in  this 
peaceful  and  quiet  community  would  recoil  from  believing  a  man 
who  could  on  this  witness-stand  make  such  a  confession  of  his 
crimes. 

We  come  now  to  another  branch  of  the  case.  I  pass  by  the 
evidence  in  regard  to  the  character  of  Looby,  because  «diile  he 
is  proved  to  be  a  person  unworthy  of  belief,  yet  the  story  that  he 
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attempts  to  prove  is  so  incredible  in  its  very  nature  and  so  con¬ 
tradicted  by  other  evidence  that  I  do  not  think  it  worth  the  while 
to  take  up  time  in  referring  to  it.  Therefore,  we  come  to  another 
branch  of  this  case,  and  it  is  a  branch  that  I  classify  under  the 
head  of  confessions,  the  direct  and  positive  confession;  and  also 
what  we  may  describe  as  inferential  confessions — such  conduct 
and  such  statements  that  connected  with  the  presumptions  of  the 
law  founded  on  experience  of  the  conduct  of  criminals,  in  like 
circumstances,  are  regarded  as  tending  to  an  acknowledgment  of 
guilt. 

In  the  first  place,  then,  we  come  to  the  direct  confessions,  and 
that  brings  me  to  the  testimony  of  Lewis  S.  Porr.  When  my 
friend,  Mr.  Wolverton,  opened  this  case  for  the  defence,  he  said 
he  was  going  to  disprove  this  story  of  Porr.  He  promised  you 
that  he  would  show  that  it  was  impossible  for  him  to  have  heard 
what  was  said  by  prisoners  inside  their  cell.  It  was  not  in  our 
power  to  call  testimony  to  corroborate  Porr,  because  he  was  not  an 
impeached  witness;  he  is  not  an  accomplice,  and  we  are  not  en¬ 
titled  to  bring  testimony  to  corroborate  him;  but  the  defence  had 
the  right  to  bring  testimony  to  impeach  him,  and  they  had  the 
right  to  bring  witnesses  to  show  that  if  a  person  stood  in  the  cor¬ 
ridor  of  the  jail  and  listened  at  the  door  he  could  not  hear  what 
was  said  inside.  My  friend,  Mr.  Wolverton,  promised  that  they 
would  give  you  evidence  that  it  was  impossible  to  hear,  but  not 
a  particle  of  such  evidence  did  he  produce  before  you,  and,  there¬ 
fore,  this  statement  of  Mr.  Wolverton  stands  as  a  confession  be¬ 
fore  you  that  the  story  of  Porr  is  possible,  and  that  a  person  in 
the  corridor  of  the  jail  could  hear  conversations  that  took  place 
within.  I  could  not  accuse  my  friend  of  such  dereliction  of  duty 
as  withholding  from  you  that  testimony  in  behalf  of  his  clients 
if  that  promise  could  have  been  fulfilled.  He  thought,  no  doubt, 
at  the  time  he  made  his  statement  to  you,  that  he  was  right,  and, 
therefore,  you  have  reason  to  infer  that  tests  made  subsequently 
satisfied  him  and  his  colleagues  that  it  was  notwmrth  their  while 
to  attempt  to  fulfil  that  promise. 

But  my  friend,  Mr.  Wolverton,  made  a  very  curious  attack 
on  Porr.  He  would  have  you  believe  that  he  was  a  man  w'ho 
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had  obtained  four  dollars  out  of  the  coffers  of  Columbia  County 
to  which  he  was  not  entitled.  If  this  man  stole  four  dollars  I 
would  not  have  much  faith  in  him,  but  where  is  the  fulfilment 
of  that  pronaise?  We  gave  in  evidence  the  docket  of  Squire 
Frailey,  in  which  Porr  is  credited  with  §4.50,  including,  I 
suppose,  fifty  cents  stage  hire,  between  here  and  Rupert,  for 
the  expense  of  taking  Hester  to  Pottsville.  There  is  no  evi¬ 
dence  that  Porr  ever  received  that  money,  although  he  is 
credited  with  it  on  the  bv^oks  of  Squire  Frailey,  but  if  you  can 
get  anybody  to  do  work  cheaper  than  that,  we  will  employ 
him.  Squire  Frailey  gave  Porr  credit  for  bringing  Hester 
down  ;  and  old  Squire  Frailey,  old  Judge  Frailey,  and  prior  to 
that  time  Senator  Frailey,  was  not  the  man  to  enter  illegal  fees 
on  his  docket.  That  little  pittance  that  Porr  got  for  bringing 
Hester  from  Pottsville  was  small  enough,  and  was  undoubtedly 
within  the  legal  rates ;  but  it  did  not  come  from  the  county  ot 
Columbia.  If  Porr  ever  got  it  at  all  he  must  have  received  it 
from  the  county  of  Schuylkill,  and  I  could  wish  that  the  county 
of  Schuylkill  had  always  been  dealt  with  as  fairly  as  it  was  dealt 
with  in  that  case,  for  bringing  Hester  down  to  Pottsville.  And 
yet  these  are  the  only  suggestions  of  any  objection  to  the  charac¬ 
ter  of  P(UT.  He  told  my  learned  friends  where  he  had  lived, 
that  he  had  lived  in  Tamaqua,  in  Schuylkill  County,  that  he 
had  been  upon  the  police  force  fourteen  or  fifteen  months;  yes, 
he  was  on  this  terrible  Coal  and  Iron  Police.  There  were  citi¬ 
zens  of  Tama(pia  by  the  score  who  knew  him.  His  family  was 
there,  and  the  telegraph  would  have  summoned  those  witnesses 
in  a  moment,  and  the  railroad  trains  would  have  brought  them 
here  every  day,  and  yet  the  defence  brings  nobody  here  to  im¬ 
peach  the  character  of  Porr.  We  had  no  right  to  call  witnesses 
to  sustain  his  character,  because  the  law  is  that  until  the  other 
side  attacks  the  character  of  a  witness,  evidence  cannot  be  brought 
to  sustain  him.  You  have,  therefore,  no  reason  to  doubt  Porr. 
He  stands  before  you  an  entirely  unimpeached  witness ;  nay, 
more,  as  a  man  who  held  positions  of  public  trust  and  l)elo]iged 
to  the  Coal  and  Iron  Police,  or,  in  the  unadorned  style  of  lan¬ 
guage  of  my  friend,  Mr.  Ryan,  Old  Joe  Heisler^s  Snapper 
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Pol  ice/^  The  story  of  that  Coal  and  Iron  Police  is  a  dreadful 
tale.  These  men  have  to  be  paid.  Do  you  suppose  they  are 
paid,  whether  by  a  corporation  or  anybody  else,  for  the  fun  of 
the  thing?  I  asked  the  policeman  from  St.  Clair  what  would 
become  of  the  Coal  and  Iron  Police  when  the  Mollies  were  all 
dead  or  had  ran  away.  Well,  he  thought  he  could  find  some  other 
business  for  himself,  and  indeed  then  he  would  have  to  do  it. 
Yes,  we  have  the  Coal  and  Iron  Police,  thank  God,  for  us  who 
live  in  that  region  ;  and  you  may  thank  Him,  too,  although  you 
live  a  little  outside  of  it.  Who  ever  heard  of  the  Coal  and  Iron 
Police  committing  a  crime?  Who  ever  heard  of  their  violating 
any  law  ?  While  we  sleep,  and  while  criminals  infest  the  county, 
we  have  better  than  watch-dogs  at  our  doors,  we  have  the  Coal 
and  Iron  Police,  thank  God,  that  we  have  had  them ;  and  while 
they  have  not  saved  the  history  of  the  county  of  Schuylkill  from 
its  record  of  blood  and  shame  altogether,  they  have  made  it,  in 
a  degree,  a  county  in  which  men  might  live  with  some  compara¬ 
tive  safety.  This  attack  on  the  Coal  and  Iron  Police  is  one,  the 
spirit  of  which  I  cannot  imagine,  unless  my  learned  friend  has 
become  infused  with  the  spirit  of  his  clients.  O  ves !  there  is 
not  a  Mollie  Maguire  in  all  that  region  that  does  not  say,  Old 
Joe  Heisler’s  Snapper  Police.’’ 

“  No  rogue  ere  felt  the  halter  draw, 

With  good  opinion  of  the  law.” 

And  no  Mollie  Maguire  in  the  coal  regions  likes  the  Coal  and 
Iron  police.  This  is  a  considerable  digression  in  regard  to  Porr, 
and  I  must  get  back  to  him,  but  I  had  to  digress  because  he  was 
a  Coal  and  Iron  policeman.  He  was  in  this  town  for  a  period 
of  time.  Did  he  do  anything  wrong  here?  Was  his  reputation 
not  good  here?  He  arrested  Hester  as  he  came  to  yonder  door, 
and  we  proved  by  Mr.  Girton  that  that  is  correct,  and  that  the 
arrest  happened  just  as  Porr  said  it  did.  It  is  proved  that 
Porr  was  at  this  prison,  in  charge  there,  and  had  an  opportunity 
of  seeing  and  getting  at  different  times  the  keys  of  the  cells,  and, 
therefore,  could  have  done  just  what  he  said  he  did.  There  the 
defence  have  corroborated  and  confirmed  our  own  witness.  He 
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was  a  good  officer,  and  yet  he  had  no  desire  to  make  any  com¬ 
plaint  against  Hester.  He  never  followed  him  up.  He  had  no 
feeling  against  him.  He  had  even  forgotten  the  fact  that,  after 
this  conversation  to  which  I  am  about  to  refer,  he  made  a 
statement  of  it  to  Mr.  Ikeler,  and  it  seems,  after  he  had  done 
just  what  it  was  his  duty  to  do,  that  he  had  forgotten  his  com¬ 
munication  with  Mr.  Ikeler.  He  felt  so  indifferent  about  the 
whole  thing,  that,  after  he  had  once  unburdened  his  mind  of 
everything  that  had  taken  place  when  he  was  in  this  county,  he 
forgot  that  he  ever  informed  Mr.  Ikeler  upon  the  subject.  I 
asked  him,  ^^Do  not  you  remember  that  you  told  Mr.  Ikeler?’’ 

do  not  remember  that  I  did,”  and  he  had  just  left  the 
stand,  when  we  called  Mr.  Ikeler,  who  told  you  that,  at  the 
very  time  almost  when  this  conversation  occurred,  Porr  came  to 
him  and  reported  it  to  him,  as  the  prosecuting  officer  of  the 
county,  and  that  accounts  for  the  fact  of  the  record  in  this  Court, 
that  otherwise  it  would  be  difficult  to  understand.  You  have 
heard,  and  perhaps  it  was  technically  right  on  the  ground  on 
which  it  was  put,  that  after  Donahue  deserved  the  halter,  and 
escaped  it,  for  the  murder  of  Rea,  and  after  Duffy  was  tried  and 
acquitted,  that  Prior’s  case  was  called  up,  about  a  week  after  the 
Oyer  and  Terminer  jury  had  left,  and  the  case  was  submitted  to 
the  same  jury  as  in  Duffy’s  case,  and  there  was  a  verdict  of  not 
guilty  rendered.  But  why  was  not  that  done  in  Hester’s  case? 
The  learned  counsel  who  conducted  the  prosecution  at  the  time 
may  not  have  thought  that  there  was  sufficient  evidence  to  convict 
Hester,  and  they  may  have  been  so  confounded  by  the  false  scent 
they  were  on  in  regard  to  Donahue  as  not  to  have  been  able  to 
apply  the  evidence  of  Porr,  but  one  thing  is  certain,  that,  for  some 
reason,  they  refused  to  permit  a  verdict  in  favor  of  Hester,  and 
it  was  good  for  the  cause  of  public  justice  that  they  did  not  do 
it,  and  you  have  a  right  to  infer  that  the  reason  which  operated 
upon  the  mind  of  Mr.  Ikeler  was,  that  he  believed  that  testi¬ 
mony  could  be  brought  to  sustain  Porr’s  story,  and  convict  Hes¬ 
ter  at  some  subsequent  time,  although  he  was  not  willing  to  risk 
a  trial  upon  Porr’s  testimony  alone,  because  there  was  a  confu¬ 
sion  in  regard  to  Donahue  and  Hester’s  being  together.  Dona- 
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hue  was  over  the  mountain,  where  he  had  gone  for  the  purpose 
of  robbing  Claude  White,  and  Hester  missed  the  cars  and  could 
not  go  along,  and  thus  they  were  separated,  and  yet  even  at  that 
time  the  murder  of  Rea  had  been  agreed  upon,  and  then,  because 
of  the  accident  of  Hester’s  missing  the  train,  instead  of  waiting 
for  the  regular  pre-ordained  time  for  murdering  Rea,  he  sud¬ 
denly  arranged  this  murderous  conspiracy  in  Tom  Donahue’s 
saloon,  and  it  did  take  place. 

Hester  was  not  acquitted.  He  remains  here  to  be  tried  by 
you  to-day,  and  it  is  for  you  to  say  whether  or  not  he  is  guilty 
on  the  evidence  which  has  been  submitted.  What  is  the  testi¬ 
mony  of  Porr?  The  very  argument  that  my  learned  friends  - 
make  against  his  testimony  shows  how  they  regard  it.  They 
say  that  if  that  was  true  the  District  Attorney  ought  to  have 
gone  on  and  tried  Hester.  Mr.  Ryan  tells  you  that  Lin  Bar¬ 
tholomew,  one  of  the  ablest  criminal  lawyers  of  the  State,  as  I 
admit,  would  never  have  consented  to  abandon  the  trial  of  Hes¬ 
ter  if  he  had  heard  of  this  evidence.  Why?  Of  course,  in  the 
opinion  of  Mr.  Ryan,  if  that  testimony  is  true,  it  is  a  confession 
of  the  guilt  of  Hester,  and  he  could  have  been  convicted  on  it 
alone. 

And  now  I  come  to  that  confession  with  this  indorsement  as 
to  its  importance.  Porr  told  you  that  he  had  charge  of  Duffy, 
Prior,  ami  Donahue;  that  he  captured  Hester  in  this  town  ;  that 
he  took  him  down  to  Pottsville;  that  for  a  time  he  remained 
there,  and  afterward  he  was  returned  from  Pottsville  here;  that 
Donahue  expressed  a  desire  to  see  Hester ;  that  they  were  in 
separate  cells,  just  as  you  are  told  they  were  kept;  that  Donahue, 
Prior,  and  Duffy  were  in  one  cell  and  Hester  in  another,  and 
Donahue  asked  Porr  to  have  a  chance  to  have  a  conversation 
with  Hester;  that  Porr  determined  he  would  grant  it,  and  that 
Porr  did  grant  it.  Porr’s  suspicion,  however,  was  aroused.  He 
imagined  that  Donahue  wanted  to  get  with  Hester  for  the  pur¬ 
pose  of  contriving  some  plan  to  break  from  prison,  and  he 
thought  he  would  listen  to  see  if  that  was  the  object.  He  listened, 
and,  after  the  usual  salutations  were  over,  he  says  that  Donahue 
said,  Pat,  Pat,  that  was  a  bad  go,  killing  Rea.”  Yes,”  says 
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Pat,  and  I  am  sorry  for  it,  and  if  I  had  to  have  him  shot  again 
I  would  not  do  it,  but  there  is  no  use  crying  now;’^  then  pausing 
awhile  he  said,  It  is  no  matter.  We  are  safe ;  we  can  get  from 
five  to  five  hundred  witnesses  to  prove  that  we  were  not  there.’’ 

What  does  that  mean  ?  Have  you  any  right  to  disbelieve  this 
testimony  of  Porr?  Of  what  value  is  unimpeached  testimony 
from  an  officer  who  has  discharged  his  whole  duty  ?  Yet  the 
testimony  of  Porr  is  that  Hester  said,  “  If  I  had  to  get  him  shot 
again  ” — meaning  that  he  did  get  Rea  shot — I  would  not  have 
it  done  !”  That  is  what  it  means ;  and  there  you  have  as  square 
a  confession  as  it  is  possible  for  any  criminal  to  make  outside  of 
a  court-house  or  in  the  course  of  judicial  proceedings.  That  is 
the  whole  story.  There  is  no  ground  for  disbelieving  him,  and, 
believing  it,  outside  of  Dan  Kelly,  Hester  has  confessed  his  guilt. 

But  there  are  other  confessions  that  I  call  inferential,  and,  that 
you  may  appreciate  them,  I  will  read  you  what  the  experience 
of  the  courts  is  on  that  subject.  In  the  first  instance,  I  want  to 
show  you  what  is  legal  presumption  arising  from  flight,  and  I 
refer  to  Burrell  on  Gircmiistantial  Evidence,  pages  472,  473,  and 
474. 

The  incendiary,  the  burglar,  robber,  and  thief  uniformly  fly, 
or  at  least  attempt  to  fly,  from  the  scene  of  crime  to  places  of 
concealment.  So  natural  is  this  course,  and  so  constantly  is  it 
looked  for  and  counted  on,  that  any  possible  exception  to  it  would 
undoubtedly  be  set  down  as  an  evidence  of  mental  imbecility. 
The  incendiary,  burglar  or  thief,  who  should  linger  on  the 
premises  where  he  had  committed  his  crime,  or  even  in  their 
vicinity,  so  as  to  afford  an  opportunity  of  capture,  would  be 
classed  with  the  incendiary,  burglar  or  thief,  who  should  attempt 
to  set  fire  to,  or  enter,  or  steal  from  premises,  in  open  day,  and 
in  full  view  of  the  occupants  or  others.  Such  conduct,  in  either 
case,  w’ould  be  interpreted  into  a  desire  or  predetermination  to 
be  apprehended,  or  into  a  natural  inability  to  perceive  and  un¬ 
derstand  the  common  relation  of  cause  and  effect.  Concealment 
and  flight  may,  in  short,  be  considered  as  parts  of  that  grand 
policy  of  secrecy  which  has  already  been  described  as  the  natural 
characteristic  of  all  criminal  action,  from  its  earliest  stages  to  its 
latest  consummations. 

^^So  impressed  was  the  old  common  law  with  considerations 
of  this  kind,  that  it  laid  down  the  rule,  which  passed  into  a 
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maxim ;  that  flight  from  justice  was  equivalent  to  confession  of 
guilt,  Fatetur  f acinus  qui  judicium  fugit  But  this  maxim  (like 
some  others)  was  undoubtedly  expressed  in  too  general  and 
sweeping  terms.  It  was  defective  in  not  taking  notice  of,  and 
providing  for  certain  important  exceptions,  having  as  clear  a 
ground  of  truth  as  the  maxim  itself.  For,  as  we  have  seen  that 
guilty  persons  do  not,  in  all  cases,  conceal  themselves  or  fly ;  so 
it  is  equally  true  that  persons  sometimes  do  betake  themselves  to 
these  expedients,  who  are  not,  in  fact,  guilty  persons ;  or,  in 
other  words,  that  all  who  hide  themselves  or  fly  are  not  nec¬ 
essarily  and  invariably  guilty. 

In  the  modern  law  of  evidence,  due  attention  has  been  given 
to  these  considerations  and  the  exceptions  established  by  them ; 
and  rare  as  they  may  in  fact  be,  such  prominence  and  weight  are 
allowed  to  them,  as  to  take  from  the  circumstance  of  flight,  in 
particular,  the  conclusive  effect  formerly  attached  to  it,  and  to 
leave  it  merely  its  natural  presumptive  character,  as  an  evidence 
of  criminal  agency.  In  the  words  of  an  able  writer,  who  has 
already  been  repeatedly  quoted  in  the  present  work,  it  ‘  seems 
now  nearly  reduced  to  its  true  place  in  the  administration  of  the 
criminal  law,  namely,  that  of  a  circumstance,  a  fact,  which  it  is 
always  of  importance  to  take  into  consideration,  and,  combined 
with  others,  may  afford  strong  evidence  of  guilt.’  ” 

And  it  is  remarkable  in  this  point  of  view,  not  as  in  itself 
indicating  guilt,  but  when  combined  with  other  strong  evidences 
of  guilt  that  you  ought  to  infer  guilt  from  it. 

It  may  be  further  remarked  that  the  importance  of  flight  as 
a  criminative  circumstance  depends  materially  upon  the  time 
when  it  takes  place,  and  also  upon  the  attending  circumstances. 
Flight  before  accusation,  or  before  any  extraneous  occurrences 
(such  as  great  public  excitement  against  the  particular  individual), 
have  operated  to  produce  alarm  or  perturbation  of  mind,  and 
thus  to  constitute  a  new  motive  of  conduct,  is  more  apt  to  be  an 
exclusive  consequence  and  product  of  conscious  guilt  than  flight 
afterwards.  So,  the  circumstances  which  are  sometimes  found 
to  accompany  the  act  of  flight,  such  as  disguising  the  person, 
obliterating  the  name  from  articles  of  clothing,  etc.,  and  assum¬ 
ing  and  passing  under  a  feigned  name,  are  important  as  impart¬ 
ing  to  it  the  character  of  an  intentional  act,  as  distinguished 
from  a  merely  coincident  and  fortuitous  occurrence.” 
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That  is  what  made  Dan  Kelly  change  his  name,  as  he  tells 
you,  because  he  had  been  guilty  of  crime ;  that  is  what  made 
Tully  change  his  name,  because  he  had  been  guilty  of  crime; 
and  I  think  it  is  reasonable  to  sav,  when  vou  refer  to  that  letter 
of  Pat  Hester,  that  when  he  directed  an  answer  to  be  sent  him 
in  the  name  of  Patrick  Melliday,  that  it  meant  one  of  two  things  : 
either  that  he  had  changed  his  name  to  Patrick  Melliday,  or 
that  he  did  not  want  the  post  office  authorities  to  see  a  letter 
with  the  name  of  Patrick  Hester  upon  it,  which  would  lead 
to  his  place  of  concealment. 

I  have  a  great  many  other  authorities  on  the  subject,  but  I 
will  not  take  up  time  to  read  them.  I  want,  however,  to  read 
one  other,  and  that  is  as  to  what  is  fabrication  and  suppression  of 
evidence.  AVe  charge  here  that  these  prisoners  have  been  guilty 
of  the  fabrication  of  evidence  and  the  suppression  of  evidence, 
and  I  want  to  read  you  what  the  books  call  fabrication  of  evi¬ 
dence  and  suppression  of  evidence. 

I  read  from  Wills  on  Circurjistantial  Emdence^  *  59  : 

False  or  contradictory  statements,  for  the  purpose  of  account¬ 
ing  for  suspicious  circumstances  ’’ — 

Such  as  the  lie  about  hunting  for  the  man  for  lime,  and  the 
lie  that  these  men  belonged  to  Snydertown,  and  the  lie  that 
they  had  been  at  a  ball  at  Shamoken,  and  that  one  of  them  was 
an  escort,  and  the  circumstances  attending  the  flight  that  night 
of  those  four  men — 

Connected  with  the  person,  or  conduct,  when  clearly  dis¬ 
proved,  become  facts  of  a  still  more  criminatory  effect ;  and  the 
allegations  urged  as  reasons  tending  to  defence  and  exculpation 
are  not  neutralized  merely,  but  become  formidable  inculpatory 
facts. 

Then  on  *  page  78  : 

Under  this  head  of  evidence  may  be  included  all  attempts 
to  pollute  or  disturb  the  current  of  truth,  or  prevent  a  fair  and 
impartial  trial ;  as  by  endeavors  to  suborn  or  bribe,  or  otherwise 
tamper  with  the  prosecutor  or  the  witnesses,  or  the  officers  or 
ministers  of  justice.^^ 
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One  word  about  procuring  false  witnesses.  I  quote  from 
Burrill,  page  434 : 

The  last  species  of  fabrication  of  evidence  remaining  to  be 
considered  is  that  which  is  addressed  directly  to  the  great  me¬ 
dium  of  all  evidence — the  testimony  of  witnesses.  Instead  of 
fabricating  facts  and  appearances,  and  trusting  to  impressions 
which  they  may  make  upon  observers.’^ 

That  is  fabrication  of  evidence ;  and  the  most  damnable,  hor¬ 
rid  case  of  fabrication  of  evidence  that  in  nearly  forty  years  of 
practice  at  the  bar  I  think  I  can  truly  say  I  ever  witnessed,  is 
the  calling  upon  this  witness-stand  by  Patrick  Hester  of  his  • 
three  daughters  to  swear  that  it  was  on  the  16th  of  November, 

.  1868,  when  he  left  home,  when  he  and  they  knew  that  it  was 
not  true,  and  when  he  and  they  knew,  or  ought  to  have  known, 
that  it  was  on  the  evening  of  the  18th  that  that  flight  occurred. 

If  this  construction  and  fabrication  of  evidence  and  this  sort  of 
conduct  is  evidence  of  guilt,,  if  flight  is  evidence  of  guilt,  if 
change  of  name  is  also  evidence  of  guilt,  you  have  in  these  cir¬ 
cumstances  what  amounts  to  inferential  confessions  of  guilt.  But 
then  we  have  something  else,  and  that  is  this  celebrated  letter. 
Excuse  me  for  referring  to  it  again  for  a  moment  simply  to  read 
a  part  of  it  and  to  show  it&  effect,  for  I  am  endeavoring  to 
hurry  and  get  through  this  case. 

In  the  first  place  it  is  addressed  to  Mr.  Hugh  McKeown,  not 
a  member  of  his  family,  postmarked  La  Salle,  Illinois,  and  in 
the  next  place  Hester  had  guarded  against  the  accident  of  its 
being  lost,  and  did  not  sign  any  name.  The  letter  is  before  you 
without  any  signature  at  all.  The  defence  allege  that  he  fled  on 
account  of  some  great  trouble.  It  must  have  been  something 
that  had  come  upon  him  very  suddenly,  because  he  fled  at  night, 
and  he  took  others  with  him;  and  it  was  something  in  which 
Aleck  Lafferty  had  some  sympathy,  for  he  took  Aleck  Laffer ty 
with  him.  Bemember  that,  and  then  remember  something  else 
to  which  I  will  call  your  attention  after  I  get  through  with  this 
letter. 
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Be  sure  that  you  send  me  the  whole  particulars  concerning 
that  affair;  or  was  there  a  search  after  me,  or  have  thev  anv 
suspicion  that  I  came  this  route.  In  case  there  is  any  suspicion 
I  will  not  stop  here.’^ 

Yet  these  daughters  are  brought  here  to  prove  that  it  was 
known  that  he  was  then  going  out  West,  and  where  he  was 
going  to,  and  that  Rourke,  the  driver,  came  home  and  openly 
proclaimed  where  Hester  was  going ;  and  that  he  said  to  young 
Farley  he  had  taken  them  down  in  the  night,  so  as  to  make  the 

train  at  Sunburv.  Does  not  ^^that  affair’’  refer  to  the  Bea  mur- 

*> 

der?  Look  at  the  date.  Combine  the  circumstances  together. 
Tom  Donahue  is  arrested  on  the  17th,  and  Maurice  Morrison  sees 
Tully  and  McHugh  and  Kelly  going  to  the  house  of  Hester, 
along  with  Aleck  Lafferty  and  Jack  Smith,  on  the  morning  of 
the  18th  of  November,  They  flee  the  night  of  the  18th,  accord¬ 
ing  to  the  testimony  of  Lesher,  of  Paul,  and  of  Jesse  Hensyl, 
and  they  leave  on  the  morning  of  the  19th,  according  to  the 
written  declarations  of  Pat  Hester  himself.  What  Avas  it  that 
they  went  for?  What  was  it  that  they  fled  for?  Why  should 
Aleck  Lafferty  go  along? 

Pat  Hester,  after  being  out  in  the  MYst  for  a  time,  returned.  It 
is  the  old  story;  murder  will  out!  There  is  something  that  brings 
the  murderer  back  to  haunt  around  the  scenes  of  the  murder.  It 
may  be  that  he  may  hear  something  about  it,  or  for  some  other 
matter,  we  may  conjecture,  or  because  of  some  principle  of  human 
nature  that  I  do  not  understand :  but  criminal  historv  records 
the  fact  that  it  is  the  commonest  thing  in  the  world  for  great 
criminals  like  murderers  to  flee  and  to  come  back  into  the  neigh¬ 
borhood  of  their  crimes.  Hester  had  left  his  family  behind,  and 
he  had  left  his  property  also ;  and  he  was  the  king  of  the  Mol¬ 
lies,  and  he  W’as  road  supervisor  and  tax  collector,  and  had  the 
disbursement  of  the  taxes;  and  he  could  steal  whisky  in  the 
neighborhood ;  and  it  Avas  a  rich  placer  that  he  did  not  like  to 
leave,  and  he  came  back.  His  family  say  that  he  came  back 
somewhere  about  Christmas,  and  I  guess  he  did ;  but  Avho  saAV 
him  outside  of  his  house  all  that  time?  AVhere  is  the  o;i’ound 
for  believing  that  it  was  known  in  the  community  that  Hester 
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had  got  back?  We  gave  in  evidence  the  record  of  Squire  Fra- 
ley^s  docket,  showing  that  the  duplicate  of  the  warrant  that  was 
issued  for  Donahue  on  the  17th  of  November,  was  issued  for 
Hester  on  the  23d,  and  here  was  Policeman  Porr  to  nab  Hester 
at  sight.  Do  you  believe,  with  this  warrant  out,  and  that  this  Coal 
and  Iron  Police  that  our  friends  tell  you  so  much  about,  who 
extend  through  this  coal  region,  all  of  them  knowing,  as  we  have 
the  right  to  presume  they  knew,  of  the  existence  of  that  warrant, 
that  Hester  could  have  gone  in  broad  daylight  through  that 
coal  region,  after  he  returned  at  Christmas,  and  not  be  arrested? 
Is  it  not  more  likely  that  he  concealed  himself  until  just 
before  the  trial  of  Donahue,  and  then  drove  into  the  town  of 
Bloomsburg  ?  What  does  that  mean  ?  That  points  you  to  the 
single  reason  why  he  came  back.  If  he  had  come  back  on  ac¬ 
count  of  the  whisky  still,  and  had  desired  to  deliver  himself  up 
on  that  account,  he  would  have  gone  to  some  court  that  had 
jurisdiction  in  the  county  of  Northumberland,  whether  it  had 
been  a  Federal  court  or  a  State  court;  but  this  Court  in  Colum¬ 
bia  County  had  no  jurisdiction  over  that  offence.  The  only 
offence  that  can  be  attached  to  Hester,  over  which  the  courts  of 
Columbia  County  had  jurisdiction  in  all  his  criminal  career,  of 
which  we  have  heard,  is  the  murder  of  Alexander  W.  Rea.  The 
beating  of  Sam  Magee,  the  cutting  off  of  the  ears  of  Tobin,  the 
stealing  of  Jerry  HalPs  whisky,  and  the  domestic  trouble,  were 
all  matters  over  which  the  courts  of  Columbia  County  could 
take  no  jurisdiction;  and  if  Hester  came  back  to  deliver  himself 
up,  and  then  came  to  Bloomsburg  to  do  so,  he  could  have  come 
to  Bloomsburg  for  no  earthly  purpose  of  which  we  have  heard 
than  the  Rea  murder ;  and  that  very  circumstance  is  evidence, 
and  strong  evidence,  that  the  ground  of  his  flight  was  the  Rea 
murder.  He  kept  himself  concealed,  as  you  have  reason  to  be¬ 
lieve  from  this  evidence,  until  he  came  here  just  before  the 
Court  met,  supposing,  of  course,  that  he  was  abundantly  pre¬ 
pared  with  his  witnesses  to  prove  that  he  was  not  at  the  scene  of 
the  murder,  just  as  Tom  Donahue  was  prepared  to  prove  that 
he  was  not  there,  and  when  he  supposed  that  he  would  be  in  jail 
but  a  very  short  time.  These  are  what  I  call  inferential  confes- 
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sions  of  Hester,  and  the  same  remark  applies  to  what  Patrick 
Tiilly  said  in  regard  to  his  guilt,  and  to  what  he  said  about  his 
not  being  in  Schuylkill  County  at  the  time  when  Rea  was  mur¬ 
dered. 

I  come  to  another  and  perhaps  the  last  of  the  main  branches 
of  this  case,  and  that  is  to  what  I  have  classified  here  under  the 
head  of  circumstantial  evidence ;  but  I  am  not  going  to  detain 
you  with  that.  I  will  only  run  over  the  heads  because  this  evi¬ 
dence,  circumstantial  in  itself,  is  also  corroborative  of  Kelly  as 
well  as  these  confessions  are  corroborative  of  Kelly.  But  I  want 
to  answer  that  portion  of  the  argument  of  my  friends  on  the 
other  side  in  regard  to  circumstantial  evidence.  As  I  have  said, 
I  think  my  friend,  Mr.  Freeze,  would  make  an  excellent  clerical 
controversialist,  but  he  was  a  signal  failure  in  his  effort  to  show 
that  circumstantial  evidence  could  not  be  relied  upon.  He  read 
to  you  from  a  book  which  I  will  now  refer  to,  which  is  a  collec¬ 
tion  of  exceptions  to  trials  during  past  centuries.  And,  in  order 
to  show  you  how  fallacious  circumstantial  evidence  is,  he  read 
two  cases  that  were  not  cases  of  circumstantial  evidence  at  all. 
They  were  cases  of  positive  evidence.  One  was  a  case  where  a 
half  idiotic  brother  swore  to  the  guilt  of  another  brother,  and 
that  he  had  seen  him  commit  a  murder.  That  was  positive 
evidence,  and  yet  it  was  not  true.  The  other  case  cited  by  my 
friend  was  the  case  of  a  confession  which  was  wrung  from  a  poor 
bov  who  was  to  be  tried  before  a  naval  court-martial ;  and  doubt- 
less  he  made  the  confession  with  the  expectation  that  if  he  did  it 
they  would  let  him  go,  but  he  was  hanged  and  afterward  it  turned 
out  that  his  confession  was  not  true  and  that  he  was  not  guilty  of 
the  crime  to  which  he  had  confessed ;  and  that  too  was  a  case  of 
positive  and  not  circumstantial  evidence. 

My  friend  did  mention  to  you  a  case  of  circumstantial  evi¬ 
dence,  but,  unfortunately  for  his  theory,  he  showed  by  that,  that 
in  that  case  at  least  it  was  perfectly  reliable.  It  was  a  case 
wherein  it  was  a  question  whether  a  person  had  committed  sui¬ 
cide  or  had  been  murdered,  and  there  was  a  discovery  on  the  left 
arm  of  the  murdered  person  of  the  bloody  marks  of  a  left  hand. 
That  was  circumstantial  evidence,  and  yet  my  friend  concedes 
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that  that  was  a  perfect  demonstration  that  the  dead  man  did  not 
commit  suicide,  but  that  he  was  murdered,  because  there  was  the 
bloody  mark  of  a  left  hand  upon  his  left  arm.  I  now  propose 
to  read  you  what  one  of  the  ablest  if  not  the  ablest  judge  who 
ever  sat  on  the  Supreme  Bench  of  Pennsylvania,  said  not  only 
in  regard  to  this  kind  of  evidence,  but  in  regard  to  what  has  been 
urged  before  you  on  the  subject  of  doubt.  I  will  have  to  discuss 
that  before  I  conclude,  and  therefore  I  will  read  it  to  you  at  this 
time.  It  is  the  case  of  the  Commonwealth  vs.  Harman,  4  Barr, 
page  272,  and  now  mark  what  Chief  Justice  Gibson  says  about 
circumstantial  evidence: 

^^No  witness  has  been  produced  who  saw  the  act  committed; 
and  hence  it  is  urged  for  the  prisoner,  that  the  evidence  is  only 
circumstantial,  and  consequently  entitled  to  a  very  inferior  degree 
of  credit,  if  to  any  credit  at  all.  But  that  consequence  does  not 
necessarily  follow.  Circumstantial  evidence  is,  in  the  abstmot, 
nearly  though  perhaps  not  altogether,  as  strong  as  positive  evi¬ 
dence  ;  in  the  concrete  it  may  be  infinitely  stronger.  A  fact 
positively  sworn  to  by  a  single  eye-witness  of  blemished  charac¬ 
ter,  is  not  so  satisfactorily  proved,  as  is  a  fact  which  is  the  nec¬ 
essary  consequence  of  a  chain  of  other  facts  sworn  to  by  many 
witnesses  of  undoubted  credibility.  Indeed,  I  scarcely  know 
whether  there  is  such  a  thing  as  evidence  purely  positive.  You 
see  a  man  discharge  a  gun  at  another,  you  see  the  flash,  you  hear 
the  report,  you  see  the  person  fall  a  lifeless  corpse,  and  you  infer 
from  all  these  circumstances  that  there  was  a  ball  discharged  from 
the  gun,  which  entered  his  body  and  caused  his  death,  because 
such  is  the  usual  and  natural  cause  of  such  an  effect.  But  you 
did  not  see  the  ball  leave  the  gun,  pass  through  the  air,  and 
enter  the  body  of  the  slain,  and  your  testimony  to  the  fact  of 
killing  is  therefore  only  inferential,  in  other  words  circumstan¬ 
tial.  It  is  possible  that  no  ball  was  in  the  gun;  and  we  infer 
that  there  was,  only  because  we  cannot  account  for  the  death  on 
any  other  supposition.  In  cases  of  death  from  the  concussion  of 
the  brain,  strong  doubts  have  been  raised  by  physicians  founded 
on  appearances  verified  by  post-mortem  examination,  whether  an 
accommodating  apoplexy  had  not  stepped  in  at  the  nick  of  time 
to  prevent  the  prisoner  from  killing  him,  after  the  skull  had  been 
broken  into  pieces.  I  remember  to  have  heard  it  doubted  in  this 
court-room,  whether  the  death  of  a  man,  whose  brains  oozed 
through  a  hole  in  his  skull,  was  caused  bv  the  wound  or  a  mis- 
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application  of  the  dressings.  To  some  extent,  however,  the 
jDroof  of  the  cause  which  produced  the  death  rested  on  circum¬ 
stantial  evidence. 

The  only  difference  between  positive  and  circumstantial  evi¬ 
dence  is,  that  the  former  is  more  immediate,  and  has  fewer  links 
in  the  chain  of  connection  between  the  premises  and  conclusion ; 
but  there  may  be  perjury  in  both.  A  man  may  as  well  swear 
falsely  to  an  absolute  knowledge  of  a  fact,  as  to  a  number  of 
facts  from  which,  if  true,  the  fact  on  which  the  question  of  inno¬ 
cence  or  guilt  depends  must  inevitably  follow.  No  human  testi¬ 
mony  is  superior  to  doubt.  The  machinery  of  criminal  justice, 
like  every  other  production  of  man,  is  necessarily  imperfect,  but 
you  are  not,  therefore,  to  stop  its  wheels.  Because  men  have 
been  scalded  to  death  or  torn  to  pieces  by  the  bursting  of  boilers, 
or  mangled  by  wheels  on  a  railroad,  you  are  not  to  lay  aside  the 
steam  engine.  Innocent  men  have  doubtless  been  convicted  and 
executed  on  circumstantial  evidence ;  but  innocent  men  have 
sometimes  been  convicted  and  executed  on  what  is  called  positiv’e 
proof.  What  then  ?  Such  convictions  are  accidents  which  must 
be  encountered,  and  innocent  victims  of  them  have  perished  for 
the  common  good,  as  much  as  soldiers  who  have  perished  in 
battle.  All  evidence  is  more  or  less  circumstantial,  the  difference 
being  only  in  the  degree ;  and  it  is  sufficient  for  the  purpose 
when  it  excludes  disbelief;  that  is,  actual  and  not  technical  dis¬ 
belief  ;  for  he  who  is  to  pass  upon  the  question  is  not  at  liberty 
to  disbelieve  as  a  juror  while  he  believes  as  a  mau.’^ 

Bear  in  mind  that  you  have  no  right,  after  weighing  this  evi¬ 
dence,  to  say  that  you  believe  as  men  that  a  prisoner  is  guilty, 
but  that  as  a  juror  you  do  not. 

It  is  enough  that  his  conscience  is  clear.  Certain  cases  of 
circumstantial  proofs  to  be  found  in  the  books,  in  which  innocent 
persons  were  convicted,  have  been  pressed  on  your  attention. 
These,  however,  are  few  in  number,  and  they  occurred  in  a  period 
of  some  hundreds  of  years,  in  a  country  whose  criminal  code 
made  a  great  variety  of  offences  capital.  The  wonder  is  that 
there  have  not  been  more.  They  are  constantly  resorted  to  in 
capital  trials  to  frighten  juries  into  a  belief  that  there  should  be 
no  conviction  on  merely  circumstantial  evidence.  But  the  law 
exacts  a  conviction  wherever  there  is  legal  evidence  to  show  the 
prisoner’s  guilt  beyond  a  reasonable  doubt,  and  circumstantial 
evidence  is  legal  evidence.  If  the  evidence  in  this  case  convinces 
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you  that  the  prisoner  killed  her  child,  although  there  has  been 
no  direct  evidence  of  the  fact,  you  are  bound  to  find  her  guilty. 
For  her  sake,  I  regret  the  tendency  of  these  remarks,  but  it  has 
been  our  duty  to  make  them,  and  it  will  be  yours  to  attend  to 
them.^^ 

Such  a  thing  as  perfect  certainty  cannot  be  found  in  any  verdict 
that  ever  was  rendered.  I  have  heard  men,  when  they  were  called 
as  jurors  in  capital  cases  say :  would  not  convict  in  a  capital 

case  unless  on  good  evidence.”  What  do  you  call  good  evi¬ 
dence  ?”  Why,  unless  I  saw  it  done  myself.”  The  Court  in 
such  cases  say  that  such  a  man  is  not  fit  to  be  a  juror.  If  you 
cannot  convict  murderers  except  by  the  testimony  of  eye  witnesses 
to  the  murder,  all  that  a  murderer  has  to  do  to  escape  conviction 
is  to  have  no  eye  witnesses,  and,  in  nine  cases  out  of  ten,  or 
probably  in  a  greater  proportion  of  cases  of  murder  in  the  first 
degree,  it  is  not  possible  for  the  Commonwealth  to  prove  the 
guilt  of  a  prisoner  by  eye  witnesses.  Jurors  may  make  mistakes, 
and  why  do  they  make  them  ?  The  Omniscient  has  not  vested 
you  with  omniscience.  He  alone  that  can  search  the  hearts  and 
try  the  reins  of  men,  knows  with  absolute  certainty  in  every  case 
where  truth  is.  Human  tribunals  at  best  are  fallible;  but  they 
are  the  best  we  have,  and  we  must  employ  the  best,  and  where 
juries  act  conscientiously  and  make  up  their  verdict  upon  the 
evidence,  as  they  believe,  according  to  the  testimony  and  as  the 
truth  shall  be,  they  are  no  more  responsible  for  mistake  than  is 
the  commander  of  a  military  force  when,  acting  according  to  his 
best  judgment  and  orders  of  superiors,  he  sends  his  soldiers  out  in 
defence  of  the  cause  in  which  they  are  engaged  and  the  innocent 
soldiers  fall  slain  in  battle.  You  are  not  responsible  when  you 
do  the  very  best  you  know  how,  and  the  best,  that  you  are  to  do^ 
is  to  convict  these  men  if  the  evidence  satisfies  you,  according  to 
the  best  of  your  belief,  and  beyond  a  reasonable  doubt  that  they 
guilty.  If  the  evidence  does  not  so  satisfy  you  then  it  is  your  are 
duty  to  acquit  them. 

What  are  the  circumstances  ?  I  will  not  take  the  time  to  run 
over  them.  All  or  nearlv  all  of  this  evidence  that  I  have  referred 
to  as  corroborative  of  the  testimony  of  Kelly  is  circumstantial 
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evidence  in  this  case,  and  when  combined  with  what  Porr  heard 
in  the  prison,  with  Hester’s  flight,  with  tliis  fabrication  of  false 
testimony,  with  this  suppression  of  evidence,  not  producing  it 
when  it  was  in  their  power  to  produce  it,  makes  a  chain  of  over¬ 
whelming  circumstances  from  which  you  cannot  escape  the  con¬ 
clusion  of  the  guilt  of  these  prisoners.  You  may  retire  to  your 
couches,  and  you  may  awake  in  the  silent  Avatches  of  the  night, 
and  you  may  there  counsel  with  your  own  hearts  and  your  own 
consciences  as  to  the  verdict  that  you  have  rendered,  and  if  you 
can  always  lay  your  hand  upon  your  heart  and  say,  I  did  my 
best.  I  went  according  to  the  evidence.  I  believed  I  Avas  right.” 
I  say  if  you  can  do  that,  then  you  stand  acquitted  in  the  judg¬ 
ment  of  men  and  at  the  bar  of  heaven.  You  are  to  be  governed 
by  the  eAudence  wholly  as  it  has  been  presented  to  you,  and  as 
you  understand  it,  as  to  whether  these  prisoners  are  guilty  or 
not. 

It  has  been  suggested  by  one  of  the  learned  gentlemen  on  the 
other  side  that  the  account  given  by  Kelly  of  the  last  shot  fired 
at  Rea  could  not  be  as  Kelly  narrates  it,  because  there  Avere  no 
poAvder  marks  found  on  the  body  of  Rea  by  the  doctor.  I  do 
not  know  that  that  is  of  any  consequence  here.  I  had  occasion  to 
investigate  the  subject  of  pow’der  marks  tAvo  years  ago,  in  the 
trial  of  a  A^ery  important  homicide  case  in  Lebanon  County.  I 
wanted  to  prove,  and  I  thought  I  could  prove,  that  the  shot  which 
had  been  received  by  the  prisoner  behind  the  ear,  Avhich  struck 
the  jaAV  bone  and  had  lodged  below  his  eye,  Avas  fired  some  eight  or 
nine  feet  or  more  from  him,  because  there  were  no  powder  marks 
on  his  face,  and  I  examined  Dr.  Umberger,  Avho  had  been  a  sur¬ 
geon  in  the  army  and  a  very  intelligent  man,  and  his  testimony 
amounted  to  this.  He  testified  that  Avhere  poAvder  is  good,  Avhere  it 
is  perfect  poAvder,  instantaneous  combustion  takes  place,  and  there 
is  no  poAvder  mark,  because  the  black  powder  marks  come  from 
unconsumed  powder.  Sometimes  such  powder  as  we  use  in  blasts 
about  the  mines,  coarse  powder,  not  thoroughly  permeated  with 
saltpetre,  Avill  not  instantly  and  instantaneously  ignite  Avhen  fire 
is  communicated  to  it.  But  good  powder  such  as  is  generally  used 
in  pistol  cartridges  will  ignite  all  through  in  an  instant,  and,  if  it 
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does,  it  leaves  no  black  mark ;  there  is  no  unconsumed  powder. 
Therefore  the  presence  or  the  absence  of  blackened  marks  prove 
of  themselves  nothing.  If  they  do  exist  that  possibly  would  be 
some  evidence  that  the  pistol  was  held  close,  but  if  they  do  not 
exist  it  would  be  no  evidence  that  the  pistol  was  not  held  close. 

But  who  says  there  were  no  powder  marks  on  Mr.  Rea  ?  No¬ 
body  has  said  so.  The  doctor  who  made  this  post-mortem  ex¬ 
amination  could  not  tell  anything  about  powder  marks  on  Rea’s 
face,  because  Rea  had  been  brought  home  to  his  own  house,  where 
a  hundred  hands  may  have  been  laid  upon  his  corpse,  before  the 
doctor  came,  and  if  any  one  saw  his  face  soiled  with  powder 
marks,  could  have  wiped  them  off,  and,  therefore,  we  know  noth¬ 
ing  on  the  subject  whatever,  and  this  suggestion  of  my  learned 
friends  amounts  to  absolutely  nothing. 

I  want  before  concluding  to  refer  to  some  of  the  testimony  on 
the  part  of  the  defence.  I  have  something  to  say  about  these 
Luzerne  witnesses.  I  think  they  were  about  as  good  illustra¬ 
tions  of  Mollies  as  any  class  of  witnesses  I  have  seen  brought  to 
the  witness-stand.  The  first  witness  called  was  a  young  man 
who  went  on  to  give  his  opinion  about  Kelly’s  character,  and 
said  he  would  not  believe  him  on  oath.  We  told  you  that  our¬ 
selves,  but  that  was  as  to  the  original  character  of  Kelly.  It  was 
perfectly  idle  to  bring  such  witnesses  as  that  to  prove  that  when 
he  was  a  Mollie  Maguire  nobody  would  believe  him.  You  might 

as  well  call  witnesses  to  prove  that  a  furnace  when  in  full  blast 
is  hot. 

Are  you  a  member  of  the  Ancient  Order?”  Yes,  sir  ” — - 
squarely,  no  hesitation. 

What  is  your  business  ?”  I  am  in  the  liquor  business.” 

Captain  McLaughlin,  when  called  to  the  stand,  said  he  was  in 
the  wholesale  liquor  ”  business ;  but  this  man  did  not  strike  so 
high.  I  understand  the  kind  of  liquor  business  these  Mollies  go 
into.  There  are  two  classes  of  Mollies.  Jimmy  Kerrigan  des¬ 
cribed  them  once  from  the  witness-stand,  when  he  said :  ^iThem 
high-toned  fellows  keeps  the  saloons,  but  the  rest  of  us  we  do  the 
work.’”  I  said  to  this  man  :  You  are  in  the  liquor  business ; 
but  there  are  a  great  many  phases  of  the  liquor  business.  Do 
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you  sell  whisky  by  the  small/’  Yes.”  “  IVhat  do  you  fol¬ 
low.”  I  keep  tavern.”  He  was  in  the  liquor  business,  and 
the  liquor  business  is  to  sell  whisky  by  the  small,  and  tavern 
keeping  is  selling  whisky.  So  it  is  with  these  people.  You  see 
their  taverns,  and  they  are  like  Tom  Donahue’s  tavern,  with  but 
one  room  big  enough  to  sell  whisky  in,  and  that  is  what  they  call 
being  in  the  liquor  business  or  keeping  tavern..  When  the  next 
man  was  called  up  I  said  to  him  :  “  What  are  you  doing ;  are  you 
in  the  liquor  business  too  ?”  Yes.”  You  sell  whisky  by  the 
small?”  ^^Yes.”  You  keep  tavern.”  ^^Yes.”  Are  you  a 
member  of  the  Ancient  Order?”  Yes.” 

By  and  by,  I  got  a  grave  looking  man  on  the  stand,  a  venera¬ 
ble  looking  man,  and  he  commenced  by  telling  us  that  he  was  a 
tailor,  and  that  he  had  so  much  confidence  in  Dan  Kelly’s  honor 
that  he  trusted  him  to  a  pair  of  pantaloons.  That  is  the  best 
thing  about  Dan  Kelly’s  character,  before  he  came  to  be  a  re¬ 
pentant  Mollie  Maguire,  of  which  we  had  heard,  and  this  man 
proved  that  in  favor  of  Kelly.  Then  we  examined  this  venera¬ 
ble  witness :  Are  you  a  member  of  the  Ancient  Order  ?” 
^^Yes.”  Have  not  you  been  County  Delegate?”  Yes,  I 
was  County  Delegate.”  He  was  about  leaving  the  stand,  when 
I  asked  him  :  “  Were  not  you  bodymaster  once  ?”  What  ?” 
^AYere  not  vou  bodymaster  once?”  Well,  I  cannot  remember.'*^ 
If  I  were  to  ask  my  friend,  Mr.  Buckalew,  whether  he  had  ever 
been  in  the  United  States  Senate,  and  he  should  tell  me  that  he 
could  not  remember,  I  would  think  he  had  lost  his  head,  and 
there  ought  to  be  a  committee  appointed  for  him,  bccau.se  I  know 
that  he  could  not  wilful Iv  falsifv.  But  if  I  knew  that  he  had  his 
head,  then  I  would  know  that  he  falsified  if  he  said  he  could  not 
remember  he  had  been  in  the  United  States  Senate.  Mr.  Bucka¬ 
lew  never  Avas  prouder  when  he  was  in  the  United  States  Senate, 
than  this  fellow  was  when  he  was  bodvmaster,  and  vet  he  swore 
to  yoi^hat  he  could  not  remember  whether  he  was  or  not. 

I-triM  a  case,  not  lono-  ai^o,  in  Schuvlkill  Countv,  ao:ainst  a 
young  laAvyer,  which  was  brought  by  a  young  lady.  She  was 
brought  to  me  by  an  old  personal  friend,  and  I  took  a  great  deal 
of  interest  in  her  case.  It  involved  the  question  whether  she 
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had  been  engaged  to  be  married  to  the  lawyer,  and  the  wed¬ 
ding  day  fixed ;  and  it  also  involved  the  further  question,  as  it 
turned  out,  whether  she  was  not,  at  the  time  she  was  engaged  to 
be  married  to  the  lawyer,  under  another  engagement  of  marriage 
with  another  gentleman,  and  whether  the  wedding  day  was  not 
fixed  in  that  case  also.  The  young  man  against  whom  the  pro¬ 
ceeding  was  pending,  offered  to  pay  one  thousand  dollars  to 
settle  the  case,  but  I  was  perfectly  indignant  at  the  outrage  of 
offering  this  young  lady  such  a  small  sum ;  yet,  as  I  was  sitting 
in  court,  one  morning,  when  this  case  was  about  to  be  called,  the 
lawyer  on  the  other  side  said :  Mr.  Hughes,  you  had  better  not 
bring  up  that  case,  for  I  have  witnesses  here  who  will  prove  that 
before,  and  at  the  same  time,  your  young  lady  became  engaged 
to  be  married  to  my  client,  she  was  already  betrothed  to  another, 
and  the  wedding  day  was  fixed.’^  That  took  me  aback,  because 
I  knew  if  they  could  prove  that,  it  would  upset  the  whole  theory 
of  our  case,  and  we  might  not  get  anything  in  the.  way  of  damages. 
So  I  sent  for  the  young  lady,  and  said  to  her :  You  must  see 
me  immediately  upon  the  adjournment  of  the  Court.’’  She  met 
me  in  my  office,  and  I  then  said  :  Mr.  H.  informs  me  that  he 
can  prove  that  you  were  engaged  to  be  married  to  Mr.  B.,  and 
that  your  wedding  day  was  fixed  at  the  time  you  became  en¬ 
gaged  to  the  defendant.  If  that  is  true,  I  want  you  tell  me, 
because,  if  it  is,  I  cannot  put  you  upon  the  witness-stand,  nor 
can  I  try  your  case,  and  therefore  you  must  tell  me  the  truth. 
She  rubbed  her  hand  up  and  down  her  forehead  a  little  while, 
and  said:  Mr.  Hughes,  really  I  cannot  remember.”  Well,” 
I  said,  you  had  better  take  that  thousand  dollars.”  I  had  no 
hesitation  whatever.  There  are  some  things  that  happen  to  us 
that  when  we  say  we  do  not  remember  them,  people  who  hear 
us  know  that  we  are  wdlfully  lying;  and  when  that  old  body- 
master  told  us  here  that  he  could  not  remember  whether  he  was 
bodymaster  or  not,  he  simply  illustrated  the  character  of  this 
defence.  He  was  a  patent  liar,  and  everybody  who  heard  him 
knew  it,  and  I  refer  to  him  simply  as  illustrating  the  character 
of  that  gang  of  witnesses  who  were  brought  here  from  Luzerne 
County.  The  only  man  who  did  not  belong  to  the  organization 
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was  Myers,  the  showman,  and  he  told  you  that  he  carries  on  a 
show,  and  also  sold  lager  beer,  and  that  he  had  tried  his  show 
business  here  in  Bloomsburg,  but  it  did  not  pay.  Mhat  kind 
of  a  show  it  was  you  were  not  informed,  and  I,  for  the  sake  of 
ears  polite,  did  not  inquire.  He  was  the  only  man  outside  of 
the  Order  of  Mollie  Maguires  brought  here  by  the  defence  from 
Luzerne  County. 

I  want  to  call  your  attention  to  the  testimony  of  John  Cannon 
to  show  you  the  difference  between  Kelly  the  Mollie  and  Kelly 
the  repentant  man  who  has  repudiated  Mollie  Maguireism.  The 
defendants  undertook  to  prove  by  Kelly  that  he  wanted  to  pro¬ 
cure  John  Cannon  to  commit  perjury  for  him.  It  would  not  have 
made  much  for  their  case,  if  they  had  proved  it;  but  they  did  prove 
something  by  John  Cannon  that  is  of  importance  in  this  case. 
John  Cannon  savs  that  Kellv  came  to  him  and  asked  him  whether 
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he  would  not  swear  to  a  falsehood  for  a  friend  who  was  in  dan¬ 
ger  of  being  hung.  That  was  what  Kelly  asked  Cannon  to  do. 
Kelly  was  an  intimate  friend  of  Cannon’s,  and  visited  at  his 
house,  and  was  paying  attention  to  a  young  lady  there,  but  Can¬ 
non  said  he  would  not  swear  to  a  lie  for  anybody.  Cannon 
says  distinctly  that  Kelly  asked  him  if  he  would  not  tell  a  false¬ 
hood  to  save  a  man  who  was  in  danger  of  being  hung,  and  Can¬ 
non  also  savs  that  this  conversation  was  in  the  winter  of  1869  ; 
and  that  is  what  becomes  important  here.  I  asked  Mr.  Can¬ 
non  whether  this  conversation  was  not  just  before  or  in  connec¬ 
tion  with  the  Donahue  or  Hester  trials,  and  Cannon  said  such 
was  the  occasion  of  the  conversation.  AVhat  did  that  mean  ?  It 
meant  that  in  the  progress  of  the  trial  of  Tom  Donahue,  either 
for  the  sake  of  Donahue  or  for  the  sake  of  Hester,  in  the  opinion 
of  Kelly,  they  were  in  danger  of  being  hung,  and  he  wanted  to 
procure  testimony  for  them.  He  could  not  go  upon  the  witness- 
stand  himself.  He  had  no  character  that  could  not  have  been 
blown  to  atoms  in  a  minute,  and  he  wanted  to  get  a  man  like 
John  Cannon  to  help  swear  Donahue  or  Hester  out  of  prison. 
He  wanted  to  help  Donahue  or  Hester,  or  both,  but  that  was 
when  he  was  a  Mollie  Maguire;  and  it  illustrates  Mollie  Ma¬ 
guireism,  and  shows  their  custom  of  endeavoring  to  escape  the 
penalty  of  the  law  by  false  and  perjured  testimony. 


I  believe  I  have  consumed  as  much  of  your  time  as  I  find  it 
absolutely  necessary  to  do,  and  yet  I  have  a  word  to  say  in  con¬ 
clusion.  You  have  undoubtedly  observed  that  I  have  gone  over 
this  case  somewhat  minutely  and  elaborately ;  but  I  have  desired 
that  your  verdict  should  be  right,  and  I  have  reasons  for  that  de¬ 
sire  that  are  peculiar  to  this  case.  Mr.  Kyan  told  you,  yester¬ 
day,  that  for  a  year  past  he  had  been  engaged  in  the  trial  of 
causes  of  this  kind,  and  you  may  fairly  believe  that  I  was  not 
far  away  when  those  cases  were  being  tried.  I  have  no  love  for 
capital  cases,  and,  until  I  commenced  the  trial  of  these  Mollie 
Maguire  cases,  I  for  twenty-five  years  refused  to  take  a  capital 
case  for  the  Commonwealth ;  but  I  believe  that  if  there  should 
exist  in  organized  society  a  criminal  organization  without  its 
being  overcome  and  extinguished,  organized  society  itself  must 
perish.  It  is  a  conflict  between  a  government  of  law  and  an 
internal  criminal  organization  that  is  at  war  with  that  gov¬ 
ernment  of  law.  The  two  can  no  more  continue  together  than 
one  can  remain  in  health  with  a  cancer  that  is  eating  up  the 
vitals;  and,  if  it  be,  as  I  claim  the  evidence  in  this  case  war¬ 
rants  you  in  believing,  that  there  does  exist  in  this  State  a  crimi¬ 
nal  organization  of  men,  who  can  summon  their  criminals  by  the 
score  to  commit  crimes,  and  then  rescue  them  from  the  officers  of 
the  law  and  cheat  courts  and  juries  with  perjured  testimony,  do 
not  you  see  that  this  body  politic  of  ours  is  the  victim  of  a  moral 
cancer  as  deadly  as  any  physical  one  that  ever  struck  the  vitals 
of  the  human  body?  It  is  not  possible  that  the  two  things  can 
exist  together.  The  cancer  must  be  cut  out,  or  the  body  must 
perish.  To  remove  such  a  cancer  may  require  bold  surgery,  but 
it  is  better  that  one  portion  of  the  body,  and  especially  a  diseased 
portion,  should  be  cut  off,  than  that  the  whole  body  should  per¬ 
ish.  It  is  better  that  five,  ten,  or  five  hundred  Mollie  Maguires 
should  be  suspended  by  ropes  from  the  gallows,  than  that  civil¬ 
ized  society  should  disappear. 

Lives  are  at  stake,  say  my  friends.  Yes,  surely  lives  are  at 
stake  on  this  question.  Lives  have  gone  out  before  the  bullets 
of  these  Mollie  assassins,  and  all  that  remains  is  the  cold  clay, 
the  broken-hearted  widows  and  fatherless  children,  that  go  on 
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crushed  and  bowed  in  spirit  for  the  remainder  of  their  lives. 
But  that  is  the  smallest  of  the  wrongs  that  have  been  inflicted. 
It  is  not  for  the  lives  of  the  slain  victims,  they  have  gone ;  but 
it  is  for  the  lives  of  the  living  that  we  plead ;  it  is  for  the  life  of 
every  man  in  the  coal  regions  of  this  State;  it  is  for  the  life  of 
the  farmer,  his  wife  and  his  children,  upon  the  lowlands,  that  we 
come  before  you.  It  is  that  you  may  not  wake  up  at  midnight, 
after  you  have  garnered  your  store  for  the  year,  and  see  your 
barns  aflame,  and  the  destruction  of  your  cattle.  It  is  that  law 
may  prevail,  and  that  organized  society  giving  protection  to  all 
may  exist.  All  these  results  may  depend  to  a  great  extent  upon 
your  verdict.  It  matters  little  if  Mollie  Maguireism  shall  lose 
her  advance  positions  in  Schuylkill  and  Carbon  Counties,  if  she 
may  take  refuge  in  Columbia,  and  here,  with  her  shattered  ranks, 
may  reform  her  lines.  If  a  jury,  after  hearing  testimony  like 
this,  can  be  cheated  out  of  a  proper  verdict,  and  this  once  broken 
and  disorganized  band  of  criminals  may  here  find  a  safe  refuge, 
they  will  take  fresh  courage,  and  all  the  good  that  has  been  done 
may  be  thwarted,  entirely  undone.  Therefore  it  is  that  I  feel  a 
sincere  desire  that  you  shall  do  your  whole  duty. 

I  know  that  it  requires  courage.  The  soldier  who  goes  to 
battle  and  exposes  his  person  needs  what  is  called  physical  cour¬ 
age,  but  the  jurors  who  have  in  their  hands  as  sacred  trusts  as 
ever  were  defended  by  an  army  with  banners  require  a  higher 
order  of  courage.  They  need  moral  courage.  You  need  to  be 
bold  to  meet  the  great  responsibilities  resting  upon  you,  and  to 
discharge  them  with  fidelity.  I  do  not  ask  any  conviction  of 
these  prisoners  if  there  be  a  reasonable  doubt  in  your  minds  as 
to  their  guilt,  but  I  do  not  want  you  to  construct  that  doubt  out 
of  weak  nerves.  I  want  your  doubt  to  be  one  which  comes  up 
from  the  evidence  in  the  case,  and  one  which  will  make  you  say  : 

I  cannot  come  to  the  conclusion  that  these  prisoners  are  guilty, 
because  the  evidence  is  not  sufficient  to  convince  my  mind.’’ 
You  must  have  such  a  doubt  as  that,  and  I  want  you  to  perform 
your  whole  duty  in  this  case,  and  not  to  hesitate  in  its  perform¬ 
ance  because  of  the  weakness  of  human  nature.  I  know  how 
weak  I  would  be  myself,  if  I  were  upon  a  jury  (unless  it  would 
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happen  to  be  in  a  Mollie  case),  and  therefore  it  is  that  I  ask 
you,  upon  the  oaths  you  have  taken  and  upon  your  bended 
knees  before  your  God,  to  ask  for  moral  strength  and  power  to 
do  your  whole  duty  in  this  case,  and  then  to  do  it  fearlessly, 
manfully.  You  will  then  have  satisfied  yourselves,  and  you  will 
then  have  given  a  sense  of  relief  to  this  whole  community,  and 
I  will  go  back  to  my  mountain  home  with  the  belief  that  this 
career  of  crime,  unprecedented  in  the  history  of  the  world,  has 
been  extinguished,  and  that  its  final  death-blow  was  struck  by  a 
noble  band  of  twelve  men  in  the  county  of  Columbia. 


